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Abstract: The system changes of the Polish economy, whiciinbiegthe 80s of
the 20" century and were continued after the accessicthéoEuropean Union in
2004, have caused significant transformations, ordy in the economy and own-
ership relations, but also in single markets. Wisamore, some of the European
Commission’s guidelines have introduced the mand@gtilations which were dom-
inated by natural monopolies. These changes wecaise the competitiveness on
the market and to improve its functioning in arnicefhcy allocative sense in order
to make the consumers’ situation better. Howeweis bften a kind of struggle
without any visible effects in short or long te@ne of such examples is the Polish
Post Office as the national operator in the maddegpostal services.

The scientific objective of this study is to answhe question whether the
changes in the law regulating the postal marketseateal changes in the market
structure, resulting in a reduction in allocativeefficiency? The working hypothe-
sis referring to such research problem is formulates follows: large business
entities operating in the monopolistic market stane until now use all of the tools
— including changes in the law, to maintain thedisjion. It causes an increase in
allocative inefficiency of companies and markéie object of the research is
Poczta Polska SA. The primary research methodbeilbased on the analysis of
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the legal rules, the analysis of the activities amdities’ decisions and the com-
parative analysis. The active research is suppobethe literature recognition.

Introduction

The economic concepts concerning the functioninghafiopolistic entities

in concentrated markets are connected with thesickelsand neoclassical
schools. Both of them pay special attention toissae of allocative ineffi-

ciency, which appears in the situation of marketcemtration and an at-
tainment of a dominant position by one of the @it This inefficiency

results in the monopolistic prices, which exceesl phices characterising
openly competitive markets and cause not only kysshich are the conse-
guences of ineffective action, but also influenegatively social welfare,

reducing it.

Against such a back drop, actions of entities fimmahg in concentrated
market structures are under the supervision ofgpjate government in-
stitutions — such an institution in Poland is aaliee Office of Competition
and Consumer Protection. When it comes to partiaulrkets or sectors,
the proper agencies supervise them. For the paetaice it is the Office of
Electronic Communication. The main point raisedha study is whether
the law modifications which were to improve competi and effectiveness
in the market are indeed successful. It is visdsiehe example of this arti-
cle that in a lot of cases the original expectatiand intentions are not
fulfilled.

Methodology of the research

The scientific objective of this study is to answlee question: do changes
in the law regulating the postal market cause ckainges in the market
structure, resulting in a reduction in allocativefficiency? The working
hypothesis referring to such research problem imdtated as follows:
large business entities operating in the monopolistrket structure until
now use all of the tools — including changes in I, to maintain their
position. It causes an increase in allocative ioieificy of companies and
market. The object of the research is Poczta Pd#kaThe primary re-
search method will be based on the analysis ofefj@ rules, the analysis
of the activities and entities’ decisions and tleenparative analysis. The
active research is supported by the literaturegeition.
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Allocative efficiency as the basis
for anti - trust law

The work of institutions guarding competition (@tiag against monopoly)
is based on the theory of economy, which descrbperfect competition
and benefits of it. It is taken into account aoprthat this solution is the
best one, considering the basic measures whicbomrgected with notes of
concentrated markets and the companies operatiritgeon. An allocative
inefficiency of dominant companies is possible éofsoved in both theo-
retical and practical solutions. There are manybteand allegations con-
cerning achieving the real efficiency by the eesitof perfect competition,
which arise even from animadversion of rigid actiosa targeting this
model, like: ‘unreality of market activity’(Matysta 2000, p. 521), the is-
sue of one price and the optimization of actiodimited number of enti-
ties and homogeneity of product (Danowska-Pro&oal, 2003, p. 71) and
perfect information (Hayek 2002), the problem ofhsoemer’s individual
preferences (Scitovsky, 1962, p. 263), the maft@atural monopolization
(Syglitz, 1976, p. 657), the issue of innovativenpanies in understanding
of J. Schumpeter (Schumpeter, 1995, p. 88) orlfirtae question — which
one from the following solutions is the best onedoonomy: concentration
or competition? (Syglitz, 1976, p. 658).

Regardless of the considerations mentioned abdleeative effective-
ness is the fundamental aspect of antitrust lawtéption of competition)
functioning. Jurisprudence, from this perspectiepends on the solutions
offered by the classical economic theory and themsring from a perfect
competition. It is also connected with theoretiaatl practical researches,
allowing to ascertain that activity limiting the rkat power of companies
and increasing competition, have a positive effederms of the market
and consumers’ positions (Lipowski, 2001, p. 305).

Theoretical analysis of comparative model can be afnthe examples.
The conclusion is clear: company, which has a mar&eer, sells less and
at higher prices than company functioning in a gerEompetition (Blajer-
Gotebiewska, 2010, p. 23). The conclusion is simple fdstricting market
power and forcing entities to competition it is pibde to gain lower prices
and the greater amount of sold prodticst the same time, according to
A. Wojtyna, markets will function more effectivelynder the supervision

' For example, the liberalisation of European telewmmication market and its effect
resulting in a decrease of prices of services.iddmts of antitrust authorities (Polish and
European) which indicate the irregularities causgdhe dominant entities is another exam-
ple. There are, of course, a lot of doubts and Iprob that have to be resolved in order to
achieve properly working antitrust law.
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from particular state institutions because of th@tation of mate agree-
ments or monopolistic positions (Wojtyna, 20012¢).

When, though, should antitrust law apply? Considgethe information
above, it ought to work from the moment the agtiat a business entity is
not efficient in an allocative sense. However, ¢hisr a problem that the
allocative efficiency is only in the structure ofrfect competition which
does not exist in reality on the grounds of thécstssumptions of the
model. So the question is, when should the antitaus start to apply prac-
tically? It ought to accept certain solutions adllsecond best’ which are
the basis to active work. It leads to a few prold@enquestions: can only
perfect markets be effective in their actions?his &fficiency of a single
market synonymous with the efficiency of the whilarket? Is it possible
to take any action regulating market in the sitrativhen the monopoly
arises in natural way? What to do when large comggsazombine with each
other in order to enlarge their efficiency? etc.

The antitrust law from this perspective is to ird&the cases in which
an activity of companies can cause inefficiency.aivVavents should be
therefore under the supervision of antitrust latv@ah be either connected
with unfair competition or activities impeding meatism of competition
(Migsik, 2004, pp. 31-32). According to the antitr@st] there can be three
types of phenomena in the market (The Law of coitipet 2000):

— agreements between companies,
— making use of a dominant position,
— concentration of companies.

The commonsensical balance between activities aingicompetitive
and uncompetitive development is the fundamentes(The Law of
competition, 2000). It consists of competitive liation analysis, its justifi-
cation and an assessment of proportions betweetintitation and the
justification. The beginning of antitrust activéiean be related to it. While
in the concrete solutions, as an example the exaessthe threshold of
40% of market’s shares, it is easy to remark this, there are a lot of cases
in which the interpretation can be done in varimays.

For example, it is very difficult to interpret unegocally the situation
concerning: reduction of the production, sales emhhological progress
with losses to contractors or consumers. Whilerduiction in production
is possible to be pinned down, as for sales arftht#ogical progress it is
difficult to ascertain whether they have been redulbecause of dominant
position misusage (Kallay, 2012, p. 42).
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The market of postal services
in Poland - towards competition?

Since 2004, the time when Poland has entered thepEan Union, the
market of Polish postal services has been regulatednly by the Polish
law, but also by the law established by the Europdaion. Due to this
fact, the market changes constantly, following dldepted law solutions.

One of the most important directions of changepisning the market to an

internal and external competition. It is connectdth the construction of

homogenous internal market of EU and its commoestulhe direction is
set by a so called postal guidelines. The last-ottee 3rd guideline from

2008 — qualified the dates of opening the postaketan different coun-

tries belonging to EU. According to that guidelitiee full opening ought

to be done before 31 of December 2010, with a pdgiof postpone-
ment. Poland has taken this opportunity. Therefibre, 31rst of December

2012 was the date established as the day of ope¢hingnarket (Raport

Prezesa UKE, 2012, p. 3).

As a result of these changes, there should be fevess reserved to
public operators, opening up the postal marketotopetition and appear-
ance of new entities in the market. How has it &abkke in the past period
in Poland? The areas reserved to public operatczt®d®olska SA, includ-
ing service delivery, are the following (Raport #rea UKE, 2012, p. 8):

— Clearance, transport and delivery of items witlregpondence up to 50
g within the domestic market, advertising deliveréad other packages,
posted in a manner which makes it impossible toHezked, weighting
up to 50 g,

— Clearance, transport and delivery of items witlregpondence up to 50
g within the domestic market,

— Clearance, transport and delivery of items withregpondence within
the domestic and foreign market, provided that thegome the packag-
es weighting up to 50 g during the process of ctitha and delivery;
The areas mentioned above are considered to bmloetant source of

market monopolization, which decide about an exaltysof a single oper-
ator’'s acting. Looking at this record, it can besuwased that it considers
only the deliveries weighing up to 50 g. Developihi strand of thought,
pricing policy and the volume of sales of the Pac2blska SA are also
worth being mentioned. The importance of such aningais that it is

a bulk sale, which means a few billions of deligsrper year.

For example, in 2011 it was over 2 billions of defies and 4 billions
PLN of income, while 75% of flow was done on theamed area (Raport
Prezesa UKE, 2012, pp. 20-21).
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Such quantities cause that even a little changesimgle price of postal
service will have a meaningful impact on a globallme of sale.

However, limiting the market power of entities ®gal measures per-
mitting competition may considerably reduce sudcititeds of market dom-
inant. Market development is, therefore, a meaningfgument. As to the
data presented by the Office of Electronic Commatinns (UKE), the
number of operators in the postal service market leen successively
changing over the years. In 1996, there were 1Batmes, but till 2013 the
number has increased up to 2562. The changes imdhieet of postal ser-
vices after the accession to EU are shown in thedi below.

Figure 1. The number of operators in postal service marketrden 2004-2011
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Source: Self study based on: Raport Prezesa UKFH12(2. 15).

The data provided by the chart prove that the nurob®perators has
been increasing at a rapid pace during the coresddperiod. Analyzing
data within the percentage terms, it can be claithadit was the increase
of 274% between 2004-2011. More interesting restais be observed
when looking at the changes in the number of opesatvhich is more than
1700%. Now, the important question is whether sarclexcellent increase
in amount has resulted in changes of quality withim competitive aspect.
It follows from the data presented above, whichsuder areas reserved for
the Poczta Polska SA, that changes in competnéronment are not so

2 The number of registered operators in the Offi€eEtectronic Communications,
http://www.uke.gov.pl/marta/index.php, (12.04.2Q13)



A Maintenance of a Dominant Market Position..15

easy to gain. The market shares divided into foamntategories of the
postal services are shown in Table 1.

Table 1. The market shares of the Poczta Polska SA and ofterators in the
Polish market of postal services in 2011, on thesbaf sales volume

2011 Poczta Polska Other operators
Items with correspondencg 88,40% 11,60%
Parcels 48,00% 52,00%
Direct mailings 92,00% 8,00%
Non — addressed mail 7,70% 92,30%

Source: Self study based on: Raport Prezesa UKEH12(2. 42).

When viewing the data presented in Table 1, theeatrrstate of the
market can be seen. Poczta Polska SA holds a dotmpaesition in two
areas: items with correspondence and direct maililgwever, a decreas-
ing trend is observed in those areas over the fpasiears — the market
share of national operator slowly declines (Rapoeazesa UKE, 2012, p.
42). The shares in the market of items with cowesipnce decrease much
more quickly than in the market of direct mailings which the market
share of Poczta Polska SA is relatively stabiligeer the last 3 years). The
more significant decline of shares of public oparatas observed in par-
cels; although, it is still the dominant positidrolding nearly half of mar-
ket shares. The most notable changes have takee plasending non
— addressed mails, where national operator hasatrdyt 8% of shares.

The analysis of above data should be supplementadive assessment
of sales structure of Poczta Polska SA, accordingata in Table 1. In the
face of that, the biggest volume of sales has ladneved in universal
services — items with correspondence, which geeérater 86% of turno-
ver and nearly 80% of income. Direct mailingsresgnted 8,6% of turno-
ver that brought about 4,3% of income. Thus, thatrmaonopolized parts
of the postal market have given to the public ofperalmost 95% of turno-
ver and over 84% of income. This means that theirkm position of the
entity is very strong. In addition, looking carifuat the described trends,
it can be seen that this dominant position havebeen changing so much
as others, more competitive areas of activityah therefore be concluded
that the public operator - Poczta Polska SA, adtirtipe competitive area,
does not easily share the field with challengerbai\is more, its market
power is still very strong and only decisive acfi@f legislator or control



16 Tomasz Bernat

bodies may make this market more competitive. Tdlewing section of
this study will be devoted to the topic of possitat in this domain.

The changes in the postal law
and limiting a dominant position

The postal law in Poland, as it was mentioned apevesgulated either by
national regulations (Postal Law Act, 2008) or tbgulations coming from
European Unioh The rules for postal operators in Poland havenbee
changing along with other legal acts entering iimi@e and with opening
new markets. In particular, in the context of a petitiveness increase, it is
essential to include the latest changes of Polistiap law, which are to
introduce the full internal market in European Unend to open internal
markets. Those changes are introduced in our gpbgtthe amendment of
the Postal Law Act from the end of 2012 (Postal 14k 2012).

According to the act, the aim of the Postal Law i&cto limit the mo-
nopoly of Poczta Polska SA. However, instead of, ttreere was an addi-
tional strengthening of its position. The four maieas that sanction addi-
tional tools of maintaining dominant position iretmarket should be men-
tioned. Those are (Monopol na lata 2012. P A5):

— the VAT exemption for mass services performed bsrajor,

— the legal value of the timestamp,

— Exclusive right to handle transfers of funds frotdS KRUS, MOPS
and others,

— The introduction of a compensation mechanism.

The VAT exemption in mass services performed byzRofolska SA
puts this operator in a more favourable situati@ntthe other members of
market — the competitors (Operatorzy pocztowi, 30TBe fact that private
entities pay VAT makes their services more expenbivabout 23%. What
is more, the public operator uses this possibdityo to its new products
such as: ‘Przesytka Aglomeracyjna’ and ‘The mad& — measure ser-
vice’, which are offered to chosen clients. Therespntatives of Nation-
wide Employers Association of Non — Public Postaktators (OZPNOP)

% There are three Directives of the European Pagigrand Council, which regulate the
postal services market in the European Union: Bire®7/67/WE of 18 December 1997
on common rules for the development of the intematket of Community postal services
and the improvement of quality of service (so ahllEirst Postal Directive’). Directive
2002/39/WE of 1#) June 2002 amending Directive 97/67/WE with regardhe further
opening to competition of Community postal servi¢ss called ‘Second Postal Directive’).
Directive 2008/6/WE of 2B February 2008 amending Directive 97/67/WE witharegto
full accomplishment of the internal market of Commity postal services (so called “Third
Postal Directive’).
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claim that to the consignments within those sessishould be applied
a 23% tax rate. As a result, the prices of servim$formed by the Polish
Post Office might be considered as dumped pricemjustified public aid,
which should not be allowed.

The monopoly of timestamp’s legal value is the rmaxtilege which is
maintained by the act introduced in 2012. At thstfjlance, it seems to not
be such a significant privilege. However, takingoimccount the whole
correspondence addressed to many different kindstitutions, including
courts, the monopoly of Poczta Polska SA on suotskbf correspondence
is clearly visible. It is additionally strengthenbd the fact that private op-
erators are under the obligation to deliver theopid delivery. Not only
are the costs higher, but also it extends theie.tiBuch a solution favours
Poczta Polska SA. The clients who are interestegliiok delivery will be
forced to use its services, sending correspondehazsh is to be delivered
on time to the consignee.

Giving an exclusive right to make transfers of feinid public institu-
tions such as the Social Security Institution (ZWs}he Agricultural So-
cial Insurance Fund (KRUS) causes that a largegiahie market is trans-
ferred directly to Poczta Polska SA, without thegibility of competition.
Still, a large portion of people receiving varickiads of services want to
receive them in the form of cash. It causes anusiah of potential rivals
from that market and maintaining, or even strengjtigethe dominant posi-
tion.

The final piece of the puzzle is so — called congpéion mechanism. It
is probably, due to its scale of action, the stestdactor strengthening the
market position of the public operator. It actdtas mechanism of revenue
redistribution. Although, in that case, its aintascompensate the potential
losses the monopolist may suffer from, connected miovision of univer-
sal services. The compensation will be covered ftbm special fund,
which every operator in the market will contribute If the quantity of
raised funds is too small, the government budgbtcaver part of the op-
erator's (Poczta Polska SA) losses. Additional [@ails in that case are:
the issue of estimation of the net cost which éstibse for setting the com-
pensation mechanism, the level of contributiongelgwn private operators
or, ultimately, problems with verification of actuguantity of losses for the
provision of universal services.

The four factors of market monopolisation mentioaédve result from
the legal regulations established in the Postal atv The reason why
such regulations are there and where they come isadhifficult to be in-
vestigated. This could be triggered by the williags to support national
operator in his activity which can be called th&ura monopoly. However,
it is possible to be connected with particulariests and desire to stop the
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competition. On the one hand, Poland has fulfiletiitions imposed by the
European Union, but on the other hand, the maiteit®on and its concen-
tration have not changed. On the contrary, Pdeataka SA has strength-
ened its position.

Conclusions

The issue of allocative inefficiency, consideredhia first part of the paper,
is closely linked with the problem of the law ches in the market of
postal services. The premise is that the new asttwéead to better situa-
tion of competition in the market. As to economppeoach, it would mean
getting closer to the situation of entity effectinean allocative way.

In economical terms, it would mean getting clogethie situation of ef-
ficient company in allocative sense — the compahychy effectively uses
available resources. Such a state is called thetd®subalance. To put it in
another way, changes in law would lead to reductbrnnefficiency of
either dominant entity or the market. This meangpriactical terms that
consumers in this market would be offered lowecgsi At the same time,
the number of operators and the quality of theirknaonnected with this
fact, would increase. However, the situation pressabove discredits the
drift of changes, not only according to law, bugaato economy. In terms
of law, this change were to give another solutigksto the economy, in-
stead of destroying the monopoly (even this slow)pthe main player in
the market — Poczta Polska SA (stock — offeringgamy) — has received
additional mean which enable to reinforce its positwithout too much
effort and labor input. Such assumptions make #sfiide to countercheck
the initial hypothesis positively: the big companfanctioning as far in the
monopolistic market use all means — including clearig law, to maintain
their positions. It leads to increasing allocatiuefficiency of the entity
and the market.

Next, it is essential that the example discussed isenot the only one
in which the entities having big or huge marketrebaise law to gain some
profits. Similar solutions can be found recentlytive market of social in-
surances where the latest changes in law — réocat funds from OFE
(Open Pension Fund) to ZUS (Social Insurance Uigiit), have resulted
with the stronger position of the national monophblder instead of an
increase in the safety of collected financial reses. Another example is
one of the biggest Polish banks, PKO BP, whoseofidtank fees has in-
cluded some illegal solutions, which caused additiacosts to its clients
while doing common transactions.
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The important issue worth pointing out in this @xttis that the present
regulations have been established for next 3 y@disr that time, the new
public operator in the market of postal servicel$ lmé chosen. Considering
the current situation, it could be said that thg wdormed after changes in
regulations in 2012 has caused that not only thrapetitive struggle of
private operators from PP will be difficult. Therttuer development of
private operators ought to be also cautiously aleserThe lack of access
to significant number of services in the markeg, ¢éixclusion from services
provision (the legal value of timestamp) or finaidiurden with contribu-
tion towards a compensation fund are the reasonstidse entities are
less efficient and are put at a disadvantage inpaoison with others, dur-
ing the every single choice of the operator. Cagraid) such a perspective,
it can be assumed that allocative inefficiencyha whole market will be
increasing. That will lead to additional losseghe society, making their
prosperity worse. Only by relying on fully competit market and equaliz-
ing public and private market abilities of operatarould it be possible to
increase efficiency understood in such a way.
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