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ABSTRACT

Last century was significant for public international law, which has developed rapidly, bring-
ing some improvements in protecting human rights despite the fact it faces huge challenges
regarding its effectivity. On the one hand, the whole international community agrees on such
values as a ban of use of force and peaceful settlement of international disputes or human
rights, but on the other hand, there are international armed conflicts that cause some of the
gravest human rights violations of the 21st century. The purpose of the article is to scruti-
nize and identify ways through which public international law can become more effective in
order to realize common values of international community enshrined in the Charter of the
United Nations. Through descriptive, normative, and critical methods of research, the article
attempts to show that there is a need for a paradigm change in order to make public interna-
tional law more effective. But what should the new paradigm be? How can the effectivity of
the public international law be increased? To answer these questions, the detailed inspection
of the term of effectivity, as well as creation and the enforcement processes of the public inter-
national law norms, is needed. Research shows common consent of states, a legitimate consti-
tutive act, authority, as well as appropriate enforcement, are pillars, based on which the public
international law can uphold its effect. And some international actors should take a lead on
forming a new paradigm in international law in order to make a more effective international
legal order happen. However, it will take some time.
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1. INTRODUCTION

The Public International Law has achieved fascinating progress since its development in the
20th century. Thinking back to around 2100 BC when a solemn declaration inscribed in
stone was signed between Lagash and Umma, the city states placed in Mesopotamia (Nuss-
baum, 1954), to Hugo Grotius as the father of modern Public International Law (Nuss-
baum, 1954), up to Westphalian Peace in 1648, which established the modern international
(European) order on the basis of sovereign equality of states (Von Arnauld, 2014), the estab-
lishment of a basic understanding for the need of the public international law order has de-
manded centuries.

But development in the 20th century has progressed relatively fast. In the establishing of
the UN Peace System and International Criminal Court, the WTO dispute decision order,
as well as International Center for Settlement of International Disputes, one can see devel-
opment, not only in public international law, but also new specific fields have arisen, such as
International Law on the Sea, International Economic Law, and International Environmen-
tal Protection Law. We are witnesses of new players at the international level, including indi-
viduals. The main cause for these recent developments might be globalization — the intensi-
fication of global interconnectedness in which capital, humans, images, and ideologies move
across distances with increasing speed and frequency (Giddens, 2000).

Despite this tremendous progress, mankind faces huge challenges that affect individuals
and their fate. We still see people suffering from international armed conflicts that result in
millions of refugees try to cross borders for physical survival, even when they acknowledge
the high risk of losing their lives during this attempt as migrant crises of the last decade espe-
cially on the EU border have shown.

The most dedicated peaceful efforts of the international community, unfortunately, have
less effect in certain cases. While the international community, or a part of it, makes efforts
according to current norms and tries to maintain international peace and security, the viola-
tor states or non-state actors decide on the fate of ordinary people.

A question arises, whether this modern public international law system, based on com-
mon goals and principles as stated in the Art. 1 and Art. 2 of the Charter of the United Na-
tions, is effective, or whether there is a need for a paradigm change in order to protect those
values, directed to uphold international peace and human rights protection. In a nutshell, the
end effect of this whole international system, especially after the World War II, should serve
the well-being of individuals.

The purpose of this article is the identification of the main challenges to the effectivity of
public international law and the modest attempt of the author to propose the point of view on
how public international law can unfold its effect in a better manner for peace and security, as
well as for human rights protection. The second part of the article examines in detail, what the
main challenges of modern public international law are in relation to effectivity; also defining
what this term means. The third part points out reasons for these challenges, while the fourth
part focuses on the need for a paradigm change and offers a proposal on how modern public
international law order could be arranged. The fifth part sums up key findings of the article.
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2. EFFECTIVITY CHALLENGES FACING THE PUBLIC
INTERNATIONAL LAW

2.1. WHAT IS EFFECTIVITY?

There are different interpretations on what effectivity in public international law means. For
example, d’Aspermont considers that effectivity evokes an inward process whereby facts are
integrated into rules, institutions, and narratives as a condition of the operation of law, and
thus a condition of valid legal reasoning. The idea of effectivity is what allows doctrines to
operate outside the closed world of ideas of international law (d’Aspermont, 2014).

Taki uses the term of effectiveness arguing that this term has been used in international
law since the mid-20th century, at times ambiguously, and with various meanings. Primarily,
it refers to the efficacy (actual observance) of law as distinguished from the validity (binding
force) of law (Taki, 2021). According to Kelsen, the efficacy of entire legal order is a neces-
sary condition for the validity of every single norm of the order. The principle that a legal
order, as a whole, must be by and large effective in order to be valid is itself a norm. Man
ought to behave in conformity with the legal order, which as a whole, is by and large effec-
tive (Kelsen, 2003).

According to some scholars, effectivity shows, how international law changes states” be-
havior. The impact of International Law on states is often discussed in terms of “compliance”
with international law. Often some legal scholars move rather quickly from the high rate of
compliance to the conclusion that international law changes state behavior. Henkin, who
contributed a historical line in international scholarship arguing that “almost all nations ob-
serve almost all principles of international law and almost all of their obligations almost all
of the time,” is unfairly accused in confusing compliance and effectiveness (Guzman, 2008).

Effectivity is measured by efficacy of the whole system, and it can change state behavior.
But effectivity also includes one more component — the real effect the existence of norm or
system of norms reaches. The norm or system can be considered as effective if it can uphold
its true effect, reach its aim, and accomplishes real outcomes. If there is a legal order, which
only remains as a set of declared principles without real results, it can hardly be considered as
effective. Effectivity is broader than a simple compliance or changing behavior of some states.
If particular states comply with norms and even if the behavior of some of them is changed,
it will have less effect as not all subjects comply with norms. The public international law will
be effective when, paraphrasing Henkin, all nations observe all principles of international law
and all their obligations all the time.

For modern reality, it means that, despite the fact that fundamental norms of the public
international law declare peace, security and human rights protection as core milestones for
public international law at the global and regional level, different parts of the world still face
the horror of armed conflicts and hostilities causing unimaginable human catastrophe, as well
as extreme poverty. Therefore, a logical question arises about the effectivity of such a system.

Firstly, the process of creation of norms, and secondly, the implementation of these might
be considered as the main challenge of the effectivity of the Public International Law.
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2.2. PUBLIC INTERNATIONAL LAW CREATION PROCESS

The nature of international law differs from domestic law. In democratic societies, people
need to consent ex ante on their legislators through a voting system. After elections, legis-
lators are not bound by the consent of their constituents for each new legal rule. The en-
forcement is centralized and is not in the hands of individuals (Kantorowicz-Reznichenko,
2020). Domestic law is above individuals in domestic systems, but international law only
exists between the states and other international law subjects (Shaw, 2014). International
law has no legislature, and even the decisions of the General Assembly of the United Na-
tions are not binding. As a matter of fac, it is not always clear what the international law
norm is (Aust, 2005).

Some years ago, a small group of cosmopolitan-minded lawyers translated the diplomacy
of states into the administration of legal rules and institutions. This was a progressive, liberal
project, conceived originally in 19th century Germany on which immigrants such as Lassa
Oppenheim and Hersch Lauterpacht brought it into the English-speaking world. Everybody
agreed that statehood was important and problematic at the same time. Lawyers sought to
deal with those problems by thinking of states as intermediate stages in a historical trajectory
that would lead to the liberalization of individuals enjoying human rights in a global federa-
tion under the rule of law. But the new developments in the law did not lead to unity (Ko-
skenniemi, 2007).

A wide variety of bilateral, plurilateral and multilateral treaties came into force which
have an effect only between parties (Schweisfurth, 2006). Traditional understanding of in-
ternational law is pushed aside by a mosaic of particular rules and institutions, each follow-
ing its embedded preferences (Koskenniemi, 2007). Notwithstanding the fact that there are
some universal treaties and customary international law norms, states themselves sign trea-
ties and engage in action that they may or may not regard as legally obligatory. International
law would appear to consist of a series of rules from which states may pick and choose (Shaw,
2014). This could be expressed under the term of fragmentation (International Law Com-
mission, 2006).

The development of special spheres of public international law made international or-
der less coherent. Specializations in different fields of international law started to reverse es-
tablished legal hierarchies in favor of the structural bias in the relevant functional expertise.
Even though this process was often organized through intergovernmental organizations, the
governmental delegations were composed of technical experts from different fields (econom-
ic, environmental, legal). As a result, the functional differentiation of the national level was
transported onto national plane (Koskenniemi, 2007).

Fragmentation creates the danger for conflicting and incompatible rules and practices.
But at the same time, it reflects the expansion of international legal activity into new fields
and the attendant diversification of its objects and techniques. Fragmentation and diversi-
fication account for the development and expansion of international law in response to the
demands of a pluralistic world. But it may as well cause conflicts between rules and regimes
in the way that might undermine their effective implementation (International Law Com-
mission, 2006).

Even the most successful stories in the public international law could be ineffective in re-
lation to other state parties. For example, 123 countries are state parties of the Rome Stat-
ute. Unfortunately, some influential powers have not ratified or signed it yet. All crimes that
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would fall under jurisdiction of the ICC if it was ratified by those countries remain beyond
criminal prosecution under international criminal law in a majority of cases if we don't take
ad hoc international criminal tribunal into account, which is not very often the case. The Eu-
ropean Convention on Human Rights, which creates one of the most effective human rights
enforcement mechanisms — the Court of Human Rights, is another good illustration. It is ef-
fective only regionally in Europe, while it could be a very good model for other countries be-
yond Europe as well. The effect of the mentioned Convention and the Court can be enjoyed
only by those who fall under jurisdiction of the state parties, thus failing those who are not.

In both mentioned cases, state parties of the Rome Statute as well as the European Con-
vention on Human Rights comply in general with their obligations. However, a considerable
number of states and therefore hundreds of millions of humans are left behind those rules,
i.e., without protection in situations of human rights violations. And this applies to all inter-
national law spheres fragmented in the labyrinth of public international law.

There is no identifiable institution to establish rules (Shaw, 2014). There is no unified
norm setting system, and many constellations in different spheres are left behind regulations
at the international level. International Law faces a fragmentation challenge. This reduces ef-
fectivity of the public international law.

2.3. ENFORCEMENT OF EXISTING PUBLIC INTERNATIONAL LAW NORMS

The challenge of the enforcement of public international law can be seen in two directions
affecting the effectivity of the latter. Firstly, as a result of decentralized order, no unified en-
forcement mechanisms exist. Secondly, even within the decentralized system, subjects of in-
ternational law do not follow norms they have once themselves obeyed.

As mentioned above, modern public international law is decentralized in different (also
self-contained) regimes and spheres. Logically it follows, in such a case, that enforcement
mechanisms are also decentralized and suited to single regime specifics. Thus, it cannot be
surprising that there is no unified system of courts.

The International Court of Justice exists at the Hague, but it can only decide upon cases
when both sides agree, and it cannot ensure that its decisions are complied with if the state
party refuses. Above all there is no executive or governing entity. The Security Council of the
United Nations which was intended to have such a role in a sense, is bound by veto power of
the five permanent members (Shaw, 2014).

Certainly, there are always cases when public international law and self-contained regimes
fulfill each other in order to create harmony and outline legal boundaries of state conduct.
But concerning the matter of the decentralized character of public international law, some
self-contained regimes, on the other hand, feature huge differences.

Causes for fragmentation of International Law come not only from the specialized and
decentralized methods of norm creation, which represent special sub-societies, but also from
diversification process of courts, quasi-courts and tribunals, which apply their own regime
(Kldger, 2011) and therefore support advancing of a new case law, but within the regime.
These judicial bodies typically lack subordinated structure and make their decisions on the
basis of specific agreements, which give them right to operate within the narrow scope of this
particular agreement (Thiele, 2008).

Much more obvious is the one of main challenges of public international law in which its
subjects violate their obligations upon which they have given their consent once. Unfortu-
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nately, one can bring mirid examples, beginning with violations of ceasefire agreements, use
of unlawful force and occupation, following creeping occupation towards Rohingya, grave
human rights abuses, and failure to follow multilateral treaties.

Lack of unified enforcement system, as well as violation of international law obligation by
states decrease the overall effect of public international law as of the system.

3. REASONS CAUSING EFFECTIVITY CHALLENGES

In order to identify the ways of problem solution, it is necessary to discuss reasons causing
above mentioned challenges.

3.1. STATES MOTIVATION

While talking about reasons, first of all, motivations of states to obey or not to obey, com-
ply or not to comply with public international law norms should be discussed. Different au-
thors have developed different arguments during the last two centuries. Some scholars see the
norms, values, and a social structure of international society as helping to form the identity
of actors who operate within it. Nations thus obey international rules not just because of so-
phisticated calculations about how compliance or noncompliance will affect their interests,
but because a repeated habit of obedience remakes their interests so that they come to val-
ue rule compliance (Koh, 1997). A good deal of the influence of compliance with interna-
tional rules derives from the relationship between individual rules and the broader pattern
of international relations: states follow specific rules, even when inconvenient, because they
have a longer-term interest in the maintenance of law-impregnated international communi-
ty (Hurrel, 1993). A small part of scholars presents the reason of functioning of Public In-
ternational Law on the basis of bona fides (Verdross & Simma, 2010), or their international
reputation which can be damaged in the eyes of such international players as other states or
international NGOs (Schweisfurth, 2006). All mentioned theories cannot explain that many
states do not care about reputation or bona fides when it concerns their self-interests. Inter-
national law is not always built on ideals, but the play of different factors.

According to one particular opinion, one accents the fairness of international rules
(Frank, 1995) while another one sees that compliance with international law is best im-
plemented, at least within treaty regimes, by a “managerial model.” Nations obey interna-
tional rules not because they are threatened with sanctions, but because they are persuaded
to comply by the dynamic created by the treaty regimes to which they belong. A funda-
mental instrument for maintaining compliance with treaties at an acceptable level is an it-
erative process of discourse among the parties, the treaty organization, and the wider pub-
lic (Chayes & Handler Chayes, 1995). Both theories omit a thoroughgoing account of
transnational legal process: the complex process of institutional interaction whereby global
norms are not just debated and interpreted but ultimately internalized by domestic legal
systems (Koh, 1997).

Some scholars see sanctions as central argument for appropriate functioning of interna-
tional law (Kunz, 1960). It cannot be a sufficient argument that the power states do not need
to worry about sanctions, especially from less powerful countries (Schweissfurth, 2006).
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Some consider states interests as socially constructed by commonly held philosophic
principles, identities, norms of behavior, or shared terms of discourse (Finnemore, 1996). It
is a very abstract argument. Nations such as South Africa, Argentina and Chile are neither
permanently liberal nor non-liberal but make transitions back and forth from dictatorship to
democracy, prodded by norms and regimes of international law. Identity analysis leaves un-
answered the critical, constructivist question as to what extent compliance with international
law itself helps to constitute the identity of a state as a law-abiding state, and thus, a “liberal”
state. Furthermore, the notion that “only liberal states do law with one another” can be em-
pirically falsified, particularly in areas such as international commercial law, where states tend
to abide fastidiously by international rules without regard to whether they are representative
democracies. Moreover, like the discredited “cultural relativist” argument in human rights,
the claim that non-liberal states somehow do not participate in a zone of law denies the uni-
versalism of international law and effectively condones the confinement of non-liberal states
to a realist world of power politics (Koh, 1997).

According to another opinion, some states use it as mechanism for pushing their interests
forward and they comply with international law not because they internalized the public in-
ternational law norms or have a habit of complying with it, or drawn by its moral pull, but
because they simply act out of self-interest. Customary international law, as well as treaties,
can use genuine cooperation or coordination between pairs of states or among small groups
of states. In other cases, it can reflect self-interested state behavior that through coercion pro-
duces gains for one state and losses for another. Much of customary law is simply a coinci-
dence of interests. Cooperation and coordination by custom, as well as by treaties, can have
its limits. These limits are determined by a configuration of state interests. So, some glob-
al problems can remain without a solution. International law rhetoric prevails internation-
al relations. (Goldsmith & Posner, 2205) But this theory does not recognize that, in norm
creation and compliance process, there are not only winners and losers but also mutual or
multilateral win-win situations. If the interests of states change after some time through gov-
ernment change or other circumstances, the particular international law norm still should be
implemented (Schweisfurth, 2006).

Each of the mentioned opinions include a grain of truth. In international law, states are
driven by different motivations. For example, states valuing international law or taking care
of their reputation at the international level in general can act in their self-interest in particu-
lar case, damaging at the same time their reputation. States can be motivated by several rea-
sons at the same time as well. While acting on the basis of bona fides or reciprocity and in
belief of fairness of a particular norm, the compliance with this norm could be in self-interest
of the state as well, bearing in mind that it is beneficial for this state. Less powerful countries
might act or omit action and comply with particular norm in a concrete situation because of
fear of sanctions and at the same time in anxiety that others will not fulfill their obligation
based on the principle of reciprocity.

The decisions and motivations of the countries do not always appear on the surface, and
they can remain uncovered from the rest of the world community. Decision-making is very
tightly connected not only with international processes but on a wide scale with national
ones. Therefore, the hidden motivation is difficult or even impossible to understand in some
cases. Different constellations may occur, and states can be driven by one or any number of
reasons as to why they obey public international law. It can differ from state to state, from
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norm to norm. It is rather important to research the motivation of the state in each particu-
lar case, and there is no state which theoretically would be excluded from consideration of
any of these reasons. The motivation determines the effectivity of public international law.

3.2. LAW AND POLITICS

In any society, the law is a result of complex political processes in a domestic system. In inter-
national law, it is distinguished between formal sources defining legal and procedural issues
for creation of international law and material sources dealing with content and substance of
international law. Formal sources are international treaties and customary international law
(Egede & Sutch, 2013), and material sources are everything that forms the material content
of international law norms (Verdross & Simma, 2010). Herein are included all interests of
states, whether it is of material or ideal character, and representatives of which see it impor-
tant to uphold these interests at the level of public international law (Schweisfurth, 2006). In
short, it is about state policy, which is the main drive for setting up legally binding interna-
tional law norms defined by the motivation of a state.

It is clear that there can never be a complete separation between law and policy. No mat-
ter what scholars argue, the inextricable bond linking law and politics must be recognized.
Politics is much closer to the heart of the system than it is perceived within national legal
orders, and a power much more in evidence. This interdependency between public interna-
tional law and politics is much more complex and difficult to unravel. Power politics stresses
competition, conflict and supremacy and adopts as its core the struggle for survival and influ-
ence. International law aims for harmony and the settlement of disputes. It attempts to create
a framework to balance interests (Shaw, 2014).

As far as the politics is the basis towards creation of norms at the international level, it can
also have a negative impact in two cases: when the state is not willing to obey specific norms
and when the state has obeyed a given norm in the past but violates the same norm currently.

Politics play a huge role when it is about the “weight” and “importance” of countries.
As the Charter of the United Nation states, all countries are equal. In reality, the sovereign
equality of states is a relative term. The veto right of five nations for Security Council deci-
sions can serve as a good example to argue that states notwithstanding of their formal de jure
equality differ from each other according to their de facto weight. The powerful countries
can better enforce their interests based on the international legal norms against less power-
ful countries than vice versa (Schweisfurth, 2006). One can see the traces of this inequality
in the enforcement of international norms and at the end on the effectivity of public inter-
national law.

Politics creates room for negotiations and compromise. This is not negative at all as
a means of communication and mediation between nations. Parties are not required to com-
mit themselves to the substance of agreement. They can maintain their positions and agree on
compromise. The latter cannot be regarded as negative. The value of politics is not judged on
whether it is done by compromise, but whether they can bring good results (Yasuaki, 2013).

The basis of reasons motivating a state to participate in a norm creation process or com-
plying with it is politics. All these motivations render the complex processes both at the
national as well as at the international level, mirror politics: be it the state decision-mak-
ers taking into consideration possible economic sanctions causing economical decrease and
deepening poverty in the own country, which might result in change of government; be it the
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self-interest of the state to strengthen military or political positions of “super power” in stra-
tegically important regions and not to take care of economic or reputational damage caused
by economic sanctions as well as earning the name of occupant in the eyes of an international
community.

Not only in the creation of Westphalian Peace or Vienna Congress in the past, but also
in modern public international law, the ghost of politics to drive genuine subjects of interna-
tional law-states in legal relations defines the effectivity of international law. Even behind set-
ting up human rights protection standards inspired through high moral values, hides politics
concerned for the scourge of both the world wars.

In defining challenges of the effectivity of public international law and in searching for
keys to their solution, it is inevitable to take politics into consideration as the main basis for
reasons why states choose to join or not join, comply or not comply with international law
norms, therefore affecting effectivity of public international law in a positive or negative light.

3.3. COORDINATION, NOT SUBORDINATION LAW

The structure of public international law is axiomatically described to be horizontal, but it is
derived from the absence of authority above a state (Vos, 2013). From the absence of an in-
stitution like the state above states, the structure of public international law is inferred (Vos,
2013). There is no souverain. The states create their own norms and obey themselves to these
norms; therefore, it is coordinative, not subordinative law (Schweisfurth, 2006). In the ab-
sence of subordination to an authority able to enforce norms, the coordination character af-
fects the effectivity of public international law in a negative way.

3.4. LACK OF ENFORCEABLE SANCTIONS

Sanction is a form of the exercise of coercive power which is not prohibited by international
law (d’Aspermont, 2015). Present-day international law is still far away from an advanced
international legal order; whether it is, as Jenks believes, the “common law of mankind” in
an early, imperfect and precarious stage of its development, it cannot yet be determined with
scientific authority. In the present difficult international situation, it is necessary to “muddle
through” by all kinds of devices to prevent a third world war. However, the goal cannot be
“law without force,” but an effective international legal order, and that means also enforce-
able sanctions (Kunz, 1960). Lack of centralized means of enforcement has provided many
critical and cynical comments as to the value and effectiveness of international law. Interna-
tional law is easily qualified as “primitive” or a “self-help system” in political and legal science
(Noortmann, 2005).

3.5. INDIRECTNESS

In the classical sense of public international law, historically individuals are not directly but
rather indirectly affected by the law. For violations against an individual, there is a remedy
of diplomatic protection from the state. But the last decades and the further development of
international legal order brought the paradigm change in some fields. Individuals are owners
of rights at the international level, and they can carry them against the violator state. At the
same time, individuals could be assigned to criminal responsibility due to various interna-
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tional permanent and ad hoc tribunals (Von Arnauld, 2014). There is clear evidence of rela-
tivization of the indirectness of public international law at least in human rights and criminal
law. Despite that fact, individuals still cannot enjoy directly the full scale results of public in-
ternational law. That is why indirectness decreases its effectivity.

4. A NEED FOR PARADIGM CHANGE
4.1. A NEED FOR A NEW PARADIGM

International law needs improvement in order to increase its effectivity. It remains as the
single, generally accepted means to solve world problems. The challenges will not be solved
through armed conflicts or the imposition of a single ideology or religion (O’Connel, 2008).
The increasing of effectivity should be seen in the prism of globalization that constitutes
a central driving force behind social, political and economic changes that gradually reshape
modern societies and world order (Hirsch, 2004). Globalization is a multifaceted concept
that encompasses technological, political, economic, and social trends which refer to widen-
ing, deepening, speeding up of worldwide interconnectedness in all aspects of contemporary
social life (Held et.al., 1999). The rapid changes in technology, economic activity and gov-
ernance increased the speed and decreased costs of international communications; as well,
transport and cross-border flows have reached unprecedented levels (Hirsch, 2004). This new
reality is naturally accompanied by increased connectivity between individuals as well as dif-
ferent societies. Therefore, people are significantly affected by processes and developments
in other states and societies (Held et.al., 1999). One should bear in mind that internet and
social networks, as well as digital money, make a huge impact on modern international rela-
tions. Those who do not take part in this process and try to lock their boundaries fully or in
wide scales, face such results as North Korea.

These new circumstances require new developments in public international law. Chal-
lenges mentioned above will not solve themselves by chance but can be overcome only
through searching and finding new ways to bring the public international law to the next
stage of its development. It is not an easy task, and it might relate to certain difficulties; this
will take decades or in the worst case — centuries. But the development is an irreversible pro-
cess, and sooner or later, the international community will come to the right solution to make
international law effective.

In the next subchapter a modest attempt will be undertaken to discuss how the modern
public international law can overcome challenges mentioned above in order to increase effec-
tivity and decrease human suffering.

4.2. HOW PUBLIC INTERNATIONAL LAW CAN INCREASE ITS EFFECTIVITY
4.2.1. COMMON CONSENT OF STATES

Bearing in mind the dependence of state motivation on different factors, as argued above, the
key to raising effectivity of the public international law logically lies in taking all these fac-
tors into consideration in order to achieve the maximum effect. First of all, the will of states
towards the paradigm change has to be present. For some countries an idealistic motivation
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for reaching international peace and security, human rights protection and prosperity for the
mankind might work, but for some states it could be simple, pragmatic interest to benefit
from effectivity of public international law. It does not matter what motivation countries
have. The only goal should be that states achieve common consent, which can launch an ef-
fective international system, thereby guaranteeing better protection for international peace
and human rights.

It will be difficult to have common consent for all subjects in charge of creation of the new
paradigm of international law. We cannot simply start assuming that politics could be dis-
cussed so that in the end everyone should agree (Koskenniemi, 1990). But the modern inter-
national society may reach common consent of states, driven by one’s own, no matter wheth-
er ideal or mercantile motivation, which can guarantee an effective international legal order.

Some scholars consider that the EU is a great experiment with precisely this type of sys-
tem, although one underpinned by a unique history and culture generating the necessary
domestic political will and economic and social forces. At the same time, this opinion rec-
ognizes that the world is not likely to replicate this experience in terms of actual political
and economic integration monitored by coercive supranational institutions. But to the ex-
tent that the European way of law uses international law to transform and buttress domestic
political institutions, it is a model for how international law can function and will and must
function to address the twenty-first century international challenges (Slaughter & Burke-
White, 2006).

Firstly, this opinion misconceives that all the EU countries share more or less common
values, culture, historical development that create a good basis for the modern European Uni-
ty. But the world societies face huge differences in values, historical developments, cultural
and social spheres. It will be very difficult to reach such a unity of countries of the world as
the EU represents. Secondly, there is no evidence that the majority of states would give up
their sovereignty in such a scale as the EU model needs. The international law development
is an evolutionary, not a revolutionary process. It has to progress in certain steps. An idealistic
approach today could put achieving developmental results under question. If we are still talk-
ing about the effectivity difficulties of the existing system and rules because some actors are
not ready to fulfill even existing obligations, it seems to be unrealistic to give up a relatively
bigger piece of sovereignty by majority of states such as the EU model requires.

The new paradigm seems to work better if it is focused on the goals of the United Nations
through enhancing the existing system in one big step forward in an evolutionary, not revo-
lutionary manner. There is a need for common consent about Legitimate Constitutive Act,
which defines the major principles and rules of the system functioning, the public authority
as well as enforcement mechanisms for implementing effective international legal order based
on the mentioned principles and rules.

4.2.2. LEGITIMATE CONSTITUTIVE ACT

There is a need for a fundamental founding act which can be called a Constitutive Act re-
flecting all fundamental principles, conceptualizing the mechanism for the functioning of the
international legal order. International law can become effective with the precondition that
decentralized spheres of international law are unified under a legal umbrella. They should
aim at maintaining international peace, security and the protection of human rights. It can
be considered as the classical domestic constitution unifying general principles and the legal
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mechanism framework for functioning of different directions of state life. Exact description
of principles and mechanisms should be an object of further detailed research.

The thesis that any legal rule, principle or the world order will only seem acceptable when
stated in an abstract and formal fashion (Koskenniemi, 1990), cannot be considered as plau-
sible, based on the fact that too much “abstract” and “formal” always leaves room for subjec-
tive interpretation. As far as international law is based on politics, wide interpretation could
possibility lead to new conflicts and disagreements that should be avoided for effectivity pur-
poses. It should contain formulations of major principles and rules essential to keep public
international law operational. It should be clear enough not to leave much space for different
subjective interpretations. Otherwise, the system cannot function.

It is advisable to include in the constitutive act all relevant major issues regarding the
functioning of the authority, which is the subject of discussion in the following part of this
article.

4.2.3. AUTHORITY

Effectivity of international law necessarily raises a question regarding authority. The public
authority should be based on understanding, which affects the freedom of others in pursu-
ance of a common interest. The authority maintains a connection between legality and le-
gitimacy through the idea that law necessarily claims legitimate authority (Roughan, 2016).
A good understanding of the legality implies explaining how international law may claim le-
gitimacy and could be capable of possessing authority (Besson, 2009).

The legitimacy of the authority will be discussed in two directions: firstly, the authority
giving founding power to a constitutive act, and secondly, the authority is able to make the
new paradigm system operational.

The main argument for the legitimacy of any authority is that by subjecting himself to the
authority, a person is more likely to act successfully for the reasons which apply to him as if
he does not subject himself to this authority (Ratz, 1986). If we use that formula for subjects
of international law, states, as primary subjects of international law (Shaw, 2014) creating the
climarte at the international level, we can identify that the legitimacy of international author-
ity can be affirmed when states obey it. As states are the original law-makers at the interna-
tional level and they make it for themselves in a horizontal system (Besson, 2009), they could
be the main source of the legitimacy of the authority. When an international court, a treaty-
based dispute resolution system, or the UN Security Council purports to bind a state, it pur-
ports to give the state what Raz calls an exclusionary reason for action (Roughan, 2016). On
the other hand, the fear if both the international and the state authority claim to be supreme
and comprehensive, and either outweighing or exclusionary of the other, they cannot both be
right (Roughan, 2016), could be contradicted with the argument of state sovereignty, as well
as in private law paradigm in international law. If there is a state consent to set rules for regu-
lation of such relationships, it might easily work if there is enough motivation of state parties.

It is noteworthy to discuss another base of legitimacy of the authority. It could be prob-
lematic to discern whether individuals can be a source of legitimacy for the international au-
thority for modern international law system. As partial subjects of international law, individ-
uals can be at the same time holders of rights and obligations at the international law level. In
an ideal case, according to the modern western understanding of democracy, if we are talking
about a legitimate authority, it should be based on individuals, as at the state level, through
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elections. But the modern international law mirrors totally different structures, where states
play a major role and individuals are involved only indirectly or partially. If we applied the
thesis that the state veil should be lifted (Besson, 2009), it would result in chaos, and the idea
of authority could not be fulfilled, at least in the nearest future. Firstly, it would be difficult
to have a consent on what the democracy exactly is (Burchill, 2001). Secondly, it is impor-
tant to define how individuals can participate in the establishing or functioning of the au-
thority. One may argue that democracy is an inevitable criterion for states (Wheatley, 2011),
but in modern international law, states are considered as subjects of international law accord-
ing to Georg Jellinek formula (Jellinek, 1914, p. 183). Different states understand or claim
to understand democracy and participation of individuals in different ways, and this is based
sometimes on values and sometimes on simple political interests. If the common understand-
ing of democracy and participation is not realistic, lifting the state veil cannot be an argument
for functioning of the authority. For the European Union democratic representation and par-
ticipation of individuals functions because all the state parties in general have a common un-
derstanding of democracy and values, which is not a fact for some other parts of the world.
That is why the same solution will not function for the world model.

International authority poses a question about its legality as well. The account of the re-
lationship between legality and democratic consent resolves the tension between them by
adopting the metaphor of sequence; first there is consent to basic law, and then, that law gov-
erns democratic choice (Whyte, 1987, p. 1). The legality can be derived from the Constitu-
tive Act mentioned above.

The modern international law characterized with the horizontal structure, as it was al-
ready discussed in detail, faces a significant challenge of effectivity. In this horizontal concep-
tion, the most significant danger inherent in these new functions of international law, how-
ever, lies in the potential of national governments to co-opt the force of international law to
serve their own objectives (Slaughter & Burke-White, 2006, p. 347). This strictly horizontal
conception of international legal order should be supplemented by more vertical structures,
(Von Bogdandy et al. 2017, p. 128) whereas the decisions of the latter should uphold its
binding effect — for law is enforcing because it is binding (Fitzmaurice, 1956, p. 2). A Con-
stitutive Act may contain such a new concept because par in parem non habet imperium is
a general principle of international law (Dinstein, 1966, p. 407), and if states can reach com-
mon consent, this system can work.

4.3. ENFORCEMENT

The question of the authority of a legal system presents itself as a question of its enforcement
because it is the binding character that creates for those concerned the obligation to obey the
law; this recreates the authority that causes them to obey it in fact (Fitzmaurice, 1956, p. 1).
The characteristic of rules of law is that they shall be enforced by external power (Oppen-
heim, 1955, p. 8). Law should be considered a coercive order providing for socially organ-
ized sanctions, and these can be clearly distinguished from a religious or merely moral order.
As a coercive order, the law is that specific social technique which consists in the attempt to
bring about the desired social conduct of men through the threat of a measure of coercion
which is to be taken in case of legally wrong conduct (Kelsen, 2003, p. 5). The question of
the authority of a legal system, whether municipal or international, is largely connected with
a question of enforcement. A rule or a system has authority only if it is enforceable or nor-
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mally will be enforced. Otherwise, it has, or may have, comparatively little authority, or if it
nevertheless does have it, such authority must derive from other sources (Fitzmaurice, 1956,
p- 1).

Two points should be taken into consideration when talking about enforcement: deci-
sion-making on the sovereign equality bases and coercion.

Decisions should be made on the basis of the sovereign equality of states. If we take an
example of the Security Council of the United Nations, the veto right of five nations make
each decision a matter of political speculations and hinders decision-making especially on the
ground of Art. 41 of the UN Charter while these decisions or real threat of decision-making
for violators, could lead to effective prevention of breach of international peace. Such mech-
anisms as veto decrease the effectivity of the public international law. It is fully understand-
able, that this was a product of consensus between big powers after World War 1I, but it is
clear from today’s perspective that a new paradigm should take a lead in order to reach goals
set by the Charter, i.e., by the international community.

The public international law and domestic law as legal orders feature differences as well
as similarities in many directions. What makes national law work? There have always been
individuals, who obey the legal order as a result of their values, beliefs and trust. It was the
case throughout the history of civilized mankind. And here arises a logical question: whether
the legal order is carried through only due to beliefs and values of such human beings. The
answer is definitely negative. There is no effective national legal order without consequenc-
es for unlawful acts, if necessary, including the use of legitimate force. The same model is to
apply on the international law, notwithstanding the differences regarding the norm creation
process. The public international law can never reach a degree of understanding of all coun-
tries concerning the same ideal values. If countries do not fear sanctions, i.e., legal and factual
consequences, not “comfortable” for different state players, there will not be any effectivity of
the public international law. It will stay as an old dog without teeth which cannot even bark.
Effective sanctions, unified under one legal umbrella, can make the public international law
really work, as it does in domestic systems.

Conspicuous features of the world social process today include the increasing unity of de-
mand among most of the peoples of the world for achievement in the international arena of
public order, in its widest as well as in its narrowest sense, and the increasing awareness that
efficient world institutions for the optimum creation and distribution of values depend upon
the securing of minimum order. Subjecting the processes of coercion and violence among
nation-states to effective community controls is thus the most fundamental contemporary
problem for all who seek a world public order honoring, in action as in rhetoric, human free-
dom (McDoughal & Feliciano, 1959, p. 1058).

Peaceful settlement of disputes has no alternative. It is an inevitable means of what all
parties should follow. But what happens if a state does not obey this principle and breaches
international peace and commits an act of aggression or other violation of international law?

The maintenance of public order, when it is conceived in its minimal sense as community
control and prevention of private violence, is commonly and appropriately regarded as the
first indispensable function of any system of law. The securing of a public order, understood
in a broader sense, as embracing the totality of a community’s legally protected goal values
and implementing institutions, which seek, beyond an effective community monopolization
of force, the richest production and widest sharing of all values, is today also commonly pro-
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jected as appropriate aspiration by most mature territorial polities. Effective prevention and
repression of private violence are necessary prerequisites to establishing appropriate institu-
tions for the most rewarding pursuit of other values. Conversely, a full opportunity to pursue
individual and community values through peaceful procedures, by lessening predispositions
to coercion and violence, may be expected to further the continued maintenance of minimal
order (McDoughal & Feliciano, 1959, p. 1058).

This argument could also be plausible for public international law, which faces a wide va-
riety of means of international disputes settlement and enforcement mechanisms. A detailed
definition of all means is not our purpose, rather underlying two of them, which can define
functionality and raise effectivity of public international law: physical coercion and Interna-
tional Court.

One of the issues that has given rise to the most significant skepticism as to effectiveness
of the prohibition of the use of force is the question whether breach of the law on the use
of force is cost-free, and whether states may break the law without impunity (Gray, 2008,
p- 27). If state A uses unlawful force against state B, the victim state is too weak to use self-
defense mechanism and as a result, the whole world sees humanitarian catastrophe in state B;
at the same time, the Security Council is not able to overwhelm the veto right of one of its
members. Even if post factum ad hoc International Criminal Tribunal will be established or
the case goes to ICC and all offenders will be driven to criminal responsibility, the damage
(especially lives and dignity of humans) will not be restored. This situation shows the degree
of ineffectiveness of the current public international law norms regarding the use of force and
human rights. In this situation, when all peaceful means are exhausted and the violator states
use unlawful force against another state, and in addition violate international humanitarian
law norms, the only effective measure can be using coercive mechanisms by international
community. Otherwise, innocent people will suffer.

One of the major reasons why NATO is functional is Art. 5 of its founding Treaty. Be-
cause states should fear a high “cost” for breaching peace, it guarantees safety for all the
NATO members. And NATO has used Art.5 in only several cases in almost 70 years.

Certainly, it should not be understood in a way that all disputes should be solved by co-
ercive means. On the contrary, our approach serves to decrease the use of force and physical
coercion through ensuring the possibility of the use of coercion as a preventive mechanism,
as it is defined regarding NATO.

The International Court should have jurisdiction regarding disputes between subjects. It
is the most effective way to solve problems if the Constitutive Act grants such jurisdiction for
all relevant cases and states follow decisions. In the case of non-compliance of the latter, the
real enforcement mechanisms should be present.

4.4. HOW CAN THE PARADIGM CHANGE HAPPEN?

The increase of effectivity of public international law can come true if a country or a group
of countries takes “leadership” towards the initiative of paradigm change. This will require
substantial effort from their side. It is not unrealistic, especially after recent developments re-
garding aggression against Ukraine and the failure of modern international system, when the
ghost of war came back to Europe again in the 21st century and the huge challenge showed
itself once again in reality of the modern world. The “leader” state or a group of states can
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work on drafting a new Constitutive Act in parallel with increasing awareness and motivation
of other states to join such kind of new order.

5. CONCLUSIONS

It is clear that the current public international law cannot solve all problems of relation be-
tween subjects of international law at the moment, and if we want to stay realistic, neither
can it prevent outbreaks of potential conflicts. But the aspiration towards ideal international
order is the basis for future solutions to reach concrete results step-by-step in preventing con-
flicts, ensuring peace, prosperity and human rights protection for each individual. This can
be reached only through the paradigm change. If the status quo of international legal order,
notwithstanding the fact that almost all international norms are followed, cannot prevent
suffering of children, women and others in need, which is an unfortunate fact, the interna-
tional community cannot be satisfied. The fulfillment of even the majority of international
norms even by the majority of international actors does not help those who suffer because of
the violation by few international actors. We need a new paradigm to make a better world
for tomorrow.

As the research of the Article has shown, the challenge of modern public international
law regarding its effectivity is based on motivation of states. The states either choose or pick
norms which they want to obey or do not fulfill its already accepted obligations. It is very
tightly connected with politics as well as the coordination character of public international
order and lack of enforceable sanctions. In order to achieve real results in regard to values de-
clared in the United Nations Charter ensuring international peace and human rights protec-
tion, the international community needs a unified system of public international law based
on Constitutive Act defining all spheres under one umbrella of principles and system, as well
as legitimate authority with enforceable mechanisms. States parties should fear for “costs” of
violations; otherwise this international public order cannot be functional and effective. This
system is unimaginable without states consent, which needs motivation of states parties. At
the same time, a state or a group of states should undertake steps at the international level to
work on a new concept considering the mentioned criteria. They need to elaborate on a draft
Constitutive Act and work with other members of the international community in order to
raise awareness and gain supporters. It might take decades and many efforts, but it is a wor-
thy effort for the sake of more effective public international law.

What gives hope is that peoples of the world, and therefore states representing their own
nations, have natural aspiration towards development. But it requires time. One century ago,
an effective and strong European Unity could be hardly imaginable. But the European na-
tions found common interests, notwithstanding the fact they were fighting each other for
centuries. This can come true in the case of public international law for ensuring the well-
being of each individual of the world.
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