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1. Introductory remarks

For the past few years, a steady development of contracts which
are offered by entrepreneurs without the legal status of a bank,
enabling interested parties to access so-called safety deposit box-
es (lockboxes), could be observed in Poland. Such economic ex-
pansion of ‘depository entrepreneurs’ (also referred to in practice
as ‘vault and deposit operators’) results, inter alia, from the grad-
ual withdrawal of banks from traditional and typical for them
‘safety deposit agreements, (Article 5(2)(6) of the Banking Law
Act}) e.g., on account of the high costs of maintenance of so-called
bank vaults (dedicated premises for the location of safe depos-
it boxes), bank reorganization, withdrawal from large branches,?

I Act of 29 August 1997 Banking Law (consolidated text: Journal of Laws
of 2022, item 2324, as amended).

2 See, e.g., L. Wilkowicz, Mniej oddziatéw i marmuréw to réwniez mniej
skrytek, “Dziennik Gazeta Prawna” 15 February 2021, No. 30, p. Al1 (there is
there an explanation that during the decade since 2011, national banks have
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and development of branchless (electronic) bank structures. The
largest network of safety deposit boxes is currently in operation at
PKO SA BP, Pekao SA, and Santander Bank Polska, among oth-
ers. Interestingly, we see no decline in the service activity of co-
operative banks in this area, affiliated within various groups.®
Meanwhile, it is possible to observe a steady increase in demand
from individual and institutional clients for a high level of profes-
sional security for deposited items of various categories.* Current-
ly, there are several more widely known non-banking operators
offering ‘deposit box rental’ in Poland. ‘Deposit box rental agree-
ments’ are subject to broader regulation in the standard contracts
issued by ‘depository entrepreneurs’ (rules and regulations; Ar-
ticle 384 of the Civil Code®). The structure of the legal matter
of these rules and the content of the aforementioned agreements
bear a strong resemblance to the rules on bank safety deposit
agreements.® In most cases, the emphasis is placed on the obli-
gation of the depository company to ‘provide the highest level se-
curity’ (in the technological and legal sense — the formula: ‘safe
as a bank’) for the deposits in the lockboxes, which is probably
intended to compensate (at least in marketing terms) for the lack

closed half a thousand branches; safe banking services are seldom offered
nowadays, and banks that offer them are becoming — according to the author -
monopolists or members of an oligopoly); M. Sajewicz, Domowe precjoza do-
brze schowane, “Rzeczpospolita” 2 October 2014; P. Rosik, Skrytka bankowa
to coraz wigkszy luksus. Banki masowo likwiduja sejfy i wycofuja sie z ustug
przechowywania kosztownosci, https://strefainwestorow.pl/artykuly/produk-
ty-uslugi/20191104/skrytki-bankowe-brak-miejsc (access: 7.03.2023).

3 See, e.g., M. Baczyk, in: System prawa prywatnego, Vol. 9. Prawo zobowig-
zan. Umowy nienazwane, W. Katner (ed.), Warszawa 2023, 4th ed., in print; Co
to jest skrytika bankowa i jak dziata?, https://businessinsider.com.pl/.

4 L. Wilkowicz, op.cit., p. Al11.

5 Act of 23 April 1964 Civil Code (consolidated text: Journal of Laws of
2022, item 1360, as amended), hereinafter: the Civil Code.

¢ A synthetic study does not allow for a general, jurisprudential assess-
ment of these regulations (including the issue of their amendment, their rela-
tion to the so-called remuneration and fee schedules, and a number of other
matters). Nevertheless, they currently form the main legal regime of the con-
tracts under analysis (Article 353! of the Civil Code). In the trading in ques-
tion, one does not seem to hear about attempts to create so-called deontologi-
cal rules (no structures associating ‘depository’ entrepreneurs), while a dy-
namic process of their transformations and acquisitions is underway.


https://businessinsider.com.pl/.
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of legal status of a bank on the part of the lessor. Moreover, the
regulations of depositary entrepreneurs not infrequently provide
for similar legal solutions, which enable their combined legal as-
sessment within this study, or at least an attempt to capture the
more general regulatory trends. It is also not uncommon for the
so-called vaults of these operators, installed in the vault rooms of
former banks, to adopt the architectural, functional, and techno-
logical concepts of the arrangement of such non-bank vaults. In
European countries, a substantial development of the ‘safety de-
posit box market’ (lockboxes) of non-bank institutions has been
reported for a long time, including in connection with the analysis
of measures to prevent narco-business activities, money launder-
ing, and terrorism.”

From the point of view of the category of items placed in safe-
deposit boxes (lockboxes) and the function of such storage facili-
ties, it is possible to distinguish several forms of contracts that are
similar from a juridical standpoint. The first group of contracts al-
lows for the safekeeping of valuables in the broadest sense, items
of significant value (market or personal), and documents of sub-
stantial value and importance to the client. Such items are gen-
erally not intended for regular trading and are not part of broad-
er and permanent economic transactions. The ‘safety deposit box
contracts’ of non-bank entities cover the same categories of ob-
jects as are reserved under bank safety deposit boxes,® thus com-
peting with banks for these classic (basic) categories of safety de-
posit box contracts (bank safe deposit, le coffre-fort). In this study,
our primary interest is in contracts involving so-called manual

7 Rapport sur les coffres-forts et leur risque d’abus a des fins de blachirement
d’argent et de financement du terrorisme (14 décembre 2015), Confederation
Suisse, https://www.newsd.admin.ch/newsd/message/attachments/42430.
pdf, pp. 7-12 (les coffres-fort non bancaires hautement sécurisés; ibid. a sum-
mary of similarities and differences of classic ‘bank safe deposit contracts’ and
similar agreements with non-bank institutions in Switzerland and other Eu-
ropean countries).

8 See, for example, § 3(2) of the “Rules and Regulations for the Rental of
Safe Deposit Boxes by Pekao SA for Individuals from 2021,” www.pekao.com.pl;
§ 14 of the “Rules and Regulations for the Rental of Safe Deposit Boxes at the
Cooperative Bank in Skierniewice from 2019;” www.bsskierniewice.pl.
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rather than automatic (electronic) safe deposit boxes,® although
in a juridical sense there are no fundamental differences between
the two (differences only occur in terms of the technical system
of access to the safe deposit box and the manner of verification of
the authorized parties). In the last decade, contracts for the lease
of smaller or larger premises (from 1 m® upwards) have emerged in
Poland, for the storage of such items as everyday articles, season-
al equipment of natural persons, archives, and business inven-
tories. This is a reference to the American idea of developing so-
called self-storage facilities (storage boxes; self-storage; a 24-hour
autonomous access by the tenant, with organized security and
monitoring by the lessor).!® On the other hand, ‘Post-office box
contracts™! ‘address (correspondence) box rental contracts’ serve
the purpose of storing correspondence (postal items),'? and are
sent to the addressees. Other locker rental agreements may be
closely linked with other underlying contracts and serve specific
commercial purposes (e.g., the storage of cyclically transported
and delivered goods).!

9 See, e.g., chapter 5 of the “Pekao Safe Deposit Box Rental for Individuals
Regulations for the year 2021” (hereinafter: Pekao SA Regulations); ‘manual
safe deposit box’ — an element of a so-called safe deposit cabinet in a vault,
opened by means of keys; ‘automatic safe deposit box’ — an element of an au-
tomatic safe deposit box system, operated automatically and using a different
verification system.

10 See, e.g., A. Gawronska, Samoobstugowe hale powoli podbijaja rynel,
+Rzeczpospolita” 24 April 2018, p. 3 (ibid.: prospects for the development of
the self-storage market in Poland, including small deposit boxes, 0.5-15 m?);
Schowanko — Lider self-storage w Polsce, https://schowanko.pl (ibid. an indi-
cation of the demand factors for such contracts and their terms and condi-
tions).

11 See “Regulations for the provision and use of deposit boxes of Poczta
Polska SA of 2020,” www.poczta-polska.pl (hereinafter: “Regulations of Pocz-
ta Polska SA”).

12 See, e.g., the “MBE Service and Trading Company Safe Deposit Box Reg-
ulations 2014” (ibid. the possibility for a lockbox lessor to authorize the lessor
to collect parcels on behalf of the lessee).

13 See, e.g., “Regulations for the Provision of Carriage Services and Rent-
al of Refrigerated Boxes Provided by Integer.pl.S.A of 2020,” https://inpost.pl
(commodity-type boxes).
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2. Parties to the deposit box contract

The standard contracts of depositary entrepreneurs explicitly re-
fer to a rental agreement. Parties to a safe deposit box contract are
identified as the ‘lessor’ of the box and its ‘lessee’ and the essen-
tial function of such a contract is the storage of tangible objects in
a specific, enclosed space (safe deposit box). An attempt to define
the legal nature of this contract will follow (in section 5). At pre-
sent, we are interested only in the mere, standard-formed, subjec-
tive configuration of the legal relationship in legal transactions.

In contract practice, the designation of the contractual par-
ties is not uniform. Alongside the predominant term ‘lessor, other
designations appear, e.g., ‘safe deposit box provider, ‘depositary,
‘operator.” These entities typically have the legal status of a com-
mercial company (joint-stock or limited liability) and do not nec-
essarily own the safe deposit facilities (the infrastructure of these
facilities) including the safe deposit boxes themselves. No restric-
tions exist with regard to the legal status of safe deposit box les-
sees (natural persons, legal entities, entities referred to in Arti-
cle 33! § 1 of the Civil Code).

The contracts in question are personal in nature, and their
conclusion always involves the identification of the entrepreneur’s
counterparty (e.g., by means of an identity document for the nat-
ural person, a current printout specifying the status of the legal
entity, and the rules of its representation). The contract commonly
requires a written form under pain of invalidity (Article 76 of the
C.C.). Identity verification also extends to the lessee’s authorized
representatives.

Agreements with several lessees (as a rule two) are not exclud-
ed. The formula of a multi-entity bonding relationship is still rare
today. The predominant model is the contractual right of each
individual lessee to access the lockbox, dispose of its contents,
and exercise all rights under the contract. Also, each lessee may
terminate the lease contract, including with effect for other les-
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sees.!* The same may also apply to the establishment and revoca-
tion of a power of attorney. The contract allows for the possibility
of adopting a different model of co-tenancy, i.e., the joint appear-
ance of the co-tenants vis-a-vis the lessor. This is reminiscent of
the joint bank account formula (combined and disjoint).!® A simi-
lar terminology could, as it seems, also be applied to deposit box
rental agreements (joint’ and ‘disjoint’ leases). As a rule, the pos-
sibility of concluding multi-tenancy agreements results in shap-
ing the contractual liability of co-tenants according to the rules of
passive solidarity (Articles 366, 369 of the Civil Code), regardless
of the adopted model of agreement (‘disjoint’ or ‘joint’). Such liabil-
ity may include, inter alia, remuneration and additional charges,
and compensation due to the lessor.

3. Proxies and other entities authorized
by the leaseholder

A considerable number of sections of the standard contracts are
devoted to the power of attorney conferred by the lessee. They re-
semble the arrangement used in banking regulations covering
safe deposit box contracts and bank account agreements (Article
725 of the C.C.). In line with the standard formulas, such a power
of attorney includes authorizations to ‘access the rented safe de-
posit box’ and authorizations to ‘dispose of the deposit.” This im-
plies that it is permissible for the proxy to also perform factual acts
related to such authorizations, which is sometimes explicitly stat-
ed in the standard wording. In any event, the ‘safe deposit power
of attorney’ in question certainly falls within the construction of
the general power of attorney provided for in Article 95 of the C.C.

14 Cf., e.g., § 3(3) of the Regulations for safe deposit boxes operated by
Slaskie Sejfy spotka z o0.0. of 2022, slaskiesejfy.pl (hereinafter: Regulations-
Slaskie Sejfy).

15 More broadly on such accounts see, e.g., M. Baczyk, in: System prawa
handlowego, Vol. 5C, Prawo uméw handlowych, M. Stec (ed.), Warszawa 2020,
p. 515 et seq. (with cited literature and rulings).
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A certain general standard for the way in which a ‘safe power
of attorney’ is established is thus becoming apparent. The decla-
ration of the principal should be made in writing in the presence
of the lessor and following the written consent of the attorney to
the processing of his or her personal data (including, for example,
biometric data). A direct granting of the power of attorney to the
lessor is not necessary if it is made in a form with a notarized sig-
nature. The power of attorney may be revoked at any time (even,
for example, as a result of email correspondence delivered during
the lessor’s business hours).

In principle, the number of attorneys is limited (to two or one),
and as a standard, the possibility of substitution is excluded (Ar-
ticle 106 of the C.C.). The attorney should be a person subject to
appropriate identification, including, e.g., biometric identification.
Each of the several proxies appointed will, in principle, exercise
the said powers independently.

As regards the possible types (forms) of power of attorney, lib-
eral and more restrictive solutions are encountered. On occasion,
different forms of power of attorney are envisaged (e.g., a periodic
power of attorney, a power of attorney limited in some other way,
a power of attorney that is also effective after the death of the
principal, or a power of attorney established exclusively in mor-
tis causa). At other times, only a permanent, unlimited power of
attorney is mentioned, and the limitations of such a power of at-
torney are removed.'® This eliminates potential complications in
the sphere of defining the scope of possible authorization. Some-
times, the standard expressly specifies the activities that are not
covered by the power of attorney (e.g., termination of the agree-
ment, amendments to the content of the agreement, making dis-
positions in the event of the death of the principal lessee, etc.).

The proxy is naturally not a party to the contract, despite the
disclaimer in the standard wording that the provisions concern-

16 See, e.g., Article 4.2 of the Rules and Regulations for the Rental of Safe
Deposit Boxes at NPS SA in Wroclaw, 2017, https://24sejf.pl (hereinafter:
Rules and Regulations-NPS SA); preference for a permanent and unlimited
power of attorney, with no restrictions in terms of time or otherwise.
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ing the principal “apply mutatis mutandis to the proxy.” The point
here is to additionally indicate the scope of authority of this entity
(only within the limits of the provisions of the rules and regula-
tions and the necessity for it to comply with the content of the con-
tract in the same capacity as the principal). It should be empha-
sized that power of attorney to conclude the safe deposit box lease
agreement itself also appears in the standard contracts, generally
requiring a specific form (e.g., with a notarized signature of the
prospective lessee; safe deposit box contract per procura).

Some standard contracts include a further category of persons
authorized to access the safe deposit box in addition to the tenant
himself, his proxy(s), or representatives of legal persons. This re-
fers to persons holding a de facto safe deposit box key and the rel-
evant documents (e.g., PIN identification card, access card). The
contracts stipulate that such persons will not be subject to in-
spection or identification by the lessor, and allowing them access
to the safe-deposit box constitutes proper performance of the les-
sor’s obligation (Article 452 of the C.C.). It must be assumed that
the lessor is unaware of the circumstances (unfavorable to the
lessee) under which these access instruments may come into the
possession of another person. Third-party access to the depos-
it box would not be possible in the event of a so-called blockade
of the deposit box at the lessee’s request (e.g., if the key or other
access instruments are lost by the lessee and the counterparty
is informed of this). In some cases, it is stipulated that the pos-
session of the key and the relevant documents by the party in
question is regarded jointly as a bearer identification mark (Arti-
cle 921(15) § 3 of the C.C.).'” This, however, is not a common solu-
tion. Some depository operators provide for the possibility of au-
thorizing third parties only in the form of a power of attorney
(Article 95 of the C.C.) and thus limit their obligations on a sub-
jective level. Sharing keys, access cards, and identification cards
with PIN with third parties will then constitute improper perfor-
mance of the contract by the lessee and may lead to termination

17 Cf., e.g., Article 4.1.3 of the “NPS SA Regulations.”
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of the contract!® or other legal consequences (e.g., exclusion of li-
ability of the counterparty). The proxy holder invariably has his or
her own identification card with PIN and access card, and is sub-
ject to verification. The contractual standards of depositary com-
panies generally do not provide for the construction of a so-called
co-user of a (postal) box designated by the primary counterparty
(“user”) with the consent of the co-user.!®

Allowing third parties access to a safe deposit box on the ba-
sis of the aforementioned bearer IDs does not render the safe de-
posit box agreement anonymous under such circumstances. As
has already been mentioned, the tenant is always identified in the
conclusion of the contract, and, in the event of the appointment of
a proxy or the action of a representative of a legal person, the au-
thorized person is identified as well.

4. A synthetic overview of the obligations
and powers of the parties to a ‘deposit box contract’

A more thorough analysis of the contractual standards of sever-
al major ‘depository entrepreneurs’ on the Polish market makes it
possible to identify the typical obligations and rights arising from
‘deposit box contracts’. If one disregards the clear lack of systema-
tization and of a sufficiently clear and consistent presentation of
the obligations of both parties in the standard contracts (the ex-
emplification method without segregation into primary and sec-
ondary obligations is predominant in this respect), a more general
synthetic approach may allow for the specification of the following
obligations of the counterparties and the determination of the le-
gal relationship between them.

18 Cf., e.g., § 22.2 of the “Regulations for the rental of safe deposit boxes by
Skrytka.eu sp. z 0.0.,” 2021, http;//skrytka.eu/documents (access by third
parties other than proxy takes place “at the expense and risk of the customer,”
further: the “Rules and Regulations of Skrytka.eu”).

19 However, it is provided for, e.g., in § 6 of the “Rules and Regulations of
Poczta Polska SA” (ibid. more on the legal status of such a person in a post of-
fice box rental contract; the status of co-tenant is most definitely absent here).
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The entrepreneur (‘depositary,’ ‘lessor’) undertakes primarily
the following:

a)

b)

c)

d)

€)

to enable the counterparty to use a suitably individualized
deposit box located in a so-called vault; as a rule, separate
contracts are concluded for each lockbox);

to provide the counterparty with access to the deposit box at
all reasonable times (either around the clock or during so-
called ‘business days and hours’) and to enable the coun-
terparty to dispose of the items deposited in the box (their
placement, retrieval, and other disposal; in regulatory ter-
minology, reference is generally made to the ‘right to dispose
of the deposit’); it may be assumed that the ‘obligation to
access and dispose of the items in the box’ already derives
from the lessee’s more general entitlement in the form of the
‘use of the box,” which the lessor is required to enable the
counterparty to have;

to issue to the lessee the relevant documents and devices to
allow physical access to the vault (one or two vault keys, an
electronic card with a PIN number set by the customer and
known only by the customer, allowing the lessee access to
the vault); the lessor does not normally have a duplicate key
and is not in a position to procure its copy;

to provide the counterparty with an appropriate means of
access to the deposit box on the vault premises, i.e., exclu-
sive, secure, and discreet access;

to protect items deposited in a safety deposit box by set-
ting up an appropriate system of permanent monitoring and
control of those using access to the safety deposit boxes in
the vault and ancillary rooms;

the obligation of professional secrecy, covering in principle
all information relating to the deposit box contract (includ-
ing, but not limited to, the fact of its conclusion, content, ex-
ecution, information on proxies, personal data, and others).

It is evident that the obligations set out in points b and ¢ stem
from the general obligation to enable use of the deposit box indi-
cated in point a. A frequently used formula in standard contracts,
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i.e., “access to the deposit box and disposal of the deposit” (items
in the box), is also used to define the scope of the mandate for the
lessee’s representative. The manner of access by the lessee, on the
other hand, is determined by the lessor’s general obligation set out
in points e and f. Essentially, under a deposit box contract, the
protect the
items in the box,” and observe “professional secrecy” to protect the

”

lessor must ensure that the lessee can “use the box,

personal and material safety of the client using the box (the three
essential legal functions of the contract). As a rule, separate con-
tracts are concluded for each individual deposit box (lockbox).

The basic obligations of the contractual partner (lessee, client)
are the obligation to pay the remuneration (and in some cases
other additional fees indicated in the contract) and the obligation
to utilize the deposit box in the manner specified in the contract.
This involves placing in the box only the items designated there-
in, adherence to a general system (procedure) for controlling the
lessee’s access to the box, primarily through the use of appropri-
ate devices (e.g., keys) and documents (e.g., smart cards, access
cards) issued by the lessor at the time of the conclusion of the
agreement, while at the same time adhering to the principles of
biometric control.

5. The problem of the legal qualification
of a ‘deposit box contract’

The previous section attempted to synthesize only the basic obli-
gations of the parties to the contract in question. This is a crucial
point of departure when attempting its legal qualification prior to
litigation. Therefore, it can be concluded that a ‘deposit box con-
tract’ could be legally qualified in a number of ways, with the indi-
cated prevailing statutory terminology not being of fundamental
importance in this respect. A safekeeping agreement (Article 835
of the C.C.) would thus be excluded here, even though it is quite
common for an entrepreneur to be referred to as a ‘depositary.’
The reference to the category of nominated contract (naming the
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client as ‘lessee’ and naming the contract itself: ‘deposit box rent-
al’, determining the common name of this agreement in practice)
speaks precisely for a rental agreement (Article 659 of the C.C.)
and, in any case, for a specific rental agreement. Its characteris-
tic features may be demonstrated by the elaborate element in the
contract of the obligation to provide the lessee with an adequate
state of security, including the protection of the items in the de-
posit box (obligation d as above), and personal security for the les-
see (obligations d, e and f). The term ‘deposit box’ is perhaps an
important indication of the primary function of the said agree-
ment (lease for storage). These two elements, deposit and security,
are not found in the scope of the classic, general lease agreement
(Article 659 of the C.C.). In strict terms, the object of the ‘deposit
box rental is not — contrary to the statutory terms — the deposit
box itself (a fragment of the vault facility), but the space (volume)
defined by its physical dimensions. The lessee is granted access to
this space and is under an obligation to maintain the functional
efficiency of the individual box (not to damage or destroy it in the
course of accessing the interior). The element of the possibility to
‘adapt’ the subject of the lease (the lockbox) to the lessee’s needs
(personal, commercial) in the form of, e.g., expenditures, which is
characteristic of a classic lease agreement, is naturally excluded
in this case (Article 676 of the C.C.).

Standard contracts refer only generally, to the extent not regu-
lated therein, to, inter alia, the provisions of the Civil Code with-
out expressly indicating a specific set of provisions (e.g., on lease).
The acceptance of the qualification of a deposit box agreement as
a specific lease agreement would, of course, not eliminate the pos-
sibility of applying the provisions on safekeeping, lease, or other
agreements directly or by analogy. Thus, the search for the appro-
priate legal regime would be the task of a court deciding a specific
legal dispute against the background of the contract under con-
sideration (e.g., the question of the application of Article 677 of the
C.C. or Article 118 of the C.C. to the compensation claims of the
depository company; Article 670 § 1 of the C.C.).
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The contract under consideration is consensual, mutually bind-
ing, payable, reciprocal, causative, and may fall into the group of
consumer contracts (Article 22! of the C.C.). Thus, a correspond-
ing protective legal regime of the lessee-consumer is hereby cre-
ated. By the nature of the lessor’s form of service, an obligation
of a continuous nature is created, which justifies the application
of, inter alia, Article 384! of the C.C. It has the character of a pro-
fessional and, preferably, adhesion contract. In fact, the standard
contracts do not indicate the possibility of more extensive negotia-
tions with the lessor on the terms and conditions of the contract.

6. Lessor’s right to use the deposit box.
Access to and disposal of the contents
of the deposit

The aforementioned exclusive access for the tenant to the safe de-
posit box is guaranteed primarily by the concept of two keys with
different options for their disposal, i.e., a variant of a key for the
lessee and the lessor (e.g., a so-called central key) and a variant of
both keys (a set of them) for the lessee.2° The deposit box is then
opened as a result of the interaction of the parties (i.e., only the
combination of two keys allows the box to be opened). The lessor
does not have a duplicate key, nor does he have the right to make
a duplicate key and may only open the locker himself in contrac-
tually stipulated instances of emergency (commission) opening.
Under the second option, the lessee is provided with two identical
keys and the corresponding identification documents (e.g., a mag-
netic access card), whereby access to the box is sometimes possi-
ble only in the presence of an employee of the lessor subject to the

20 Cf., e.g., § 4(2) of the “Rules and Regulations for the Rental of Deposit
Boxes in the Centre for Bank Deposits in Poznan” of 2020, http://centrum
depozytowe.pl/regulations (hereinafter: “Rules and Regulations of the Centre
for Bank Deposits”); § 8 of the “Rules and Regulations of Pekao SA” (key ‘A’ for
the customer and key ‘B’ for the bank).
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specific terms and conditions governing such access.?! Under this
variant, the lessee is the only person permitted to open the depos-
it box, and the lessor may only do so in the contractually indicat-
ed cases of the aforementioned emergency opening of the deposit
box. At other times, the alternative of releasing the keys to the les-
see may be to use the authorized person’s biometric identification
system to access the vault and the deposit box itself (this may be
referred to as variant three). The processing of personal data for
the purpose of biometric identification requires the written con-
sent of the lessee (and any authorized representatives).?? Alterna-
tively, two locker keys may be issued to the lessee for opening the
locker and at the same time — at the lessee’s choice — a biomet-
ric identification system may be employed instead of an electron-
ic identification system (mixed variant).2® The first, second, and
fourth options foresee the use of mechanical locks (with keys), the
third variant only biometric locks.

Standard contracts do not provide (as the regulations of the
safety deposit boxes of some banks themselves do) for the pos-
sibility of concluding an additional agreement between the par-
ties for the safekeeping of the lessee’s key and identification doc-
uments (Article 835 of the C.C.).2* However, such an agreement

21 See, e.g., § 4(4) of the “Silesian Safes Regulations;” paragraph 4.3 of the
“Regulations for the Lease of Commercial Safety Deposit Boxes by MS Metale
sp. z 0.0.” of 2020 (hereinafter: the “M'S Metale Regulations”), Article 4.1.2 of
the “NPS SA Regulations” of 2017.

22 See, e.g., Article 4.1.3 of the “Rules and Regulations for the rental of
safety deposit boxes at Idealbox Ltd.,” www.safebox24pl/dokumenty (herein-
after: the “Idealbox — Safebox24 Regulations”); § 6(4) of the “Rules and Regu-
lations for the Lease of Safety Deposit Boxes in Polski Skarbiec” of 2022 (here-
inafter: the “Rules and Regulations-Polski Skarbiec”).

23 Cf., e.g., § 10(2) of the “Rules and Regulations-Skrytka.eu”). In practice,
so-called palm and facial biometric profiles are preferred for this purpose, but
other forms of biometrics (e.g., finger vein patterns) may also appear; see, e.g.,
M. Duszczyk, Po co portfel? Teraz wystarczy palec, “Rzeczpospolita” 7 March
2023, p. L.14.

24 See M. Baczyk, in: System prawa prywatnego, Vol. 9 — Prawo zobowigzari.
Umowy nienazwane, W. Katner (ed.), Warszawa 2018, p. 791. The possibility
for the contracting bank (Article 835 of the C.C.) to keep ‘secured duplicates of
the key’ issued to the customer is stipulated, e.g., in § 11.1 of the “Rules and
Regulations for the Rental of Safety Deposit Boxes at BS Milicz of 2020,” www.
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would probably be permissible in connection with the conclusion
of a safety deposit box contract under any key disposition variant
(separate keys for the parties, keys for the lessee only). The lessee’s
legal position is then supported by a clause under which the les-
sor does not have access to the contents of the deposit box. This
is not an issue if the locker is only used (accessed) via biometric
identification.

A differentiation should be made between the frequency of ac-
cess to the safety deposit box (round-the-clock — unlimited and
during business hours) and the permissible duration of the au-
thorized person’s (party’s, proxy’s) stay in the vault itself. In this
case, a contractually stipulated time limit (the so-called access
time) applies and, if exceeded, the locker may be closed automat-
ically.?®? Such a limitation may be linked to the limitation of the
number of persons present in the vault at the same time.

The principle of access to the safety deposit box at all times
may be limited in the contract. Such restrictions are based either
on general legal formulas or on restrictions in concreto (e.g., se-
curity reasons for the contents of other deposit lockers, and/or
non-payment of remuneration or other fees by the lessee). The les-
see of the safety deposit box should be promptly informed of such
a restriction, while at the same time, the applicable contractu-
al clauses exclude any possible claims by the lessee arising from
such restrictions. Another form of limiting the use of the locker is
the lessor’s power to “withhold the contents of the locker” from the
lessee (proxy) in the event of a relevant order from a court, public
prosecutor, the Inspector General of Revenue Control, or other au-
thorized bodies, issue a search warrant, and/or issue a relevant
order in enforcement proceedings against the lessee.?® Such with-
holding is also effected in the event of the lessee’s bankruptcy or
the initiation of its liquidation until its receiver or liquidator ap-
pears. In some cases, the lessor reserves the right to refuse access

bsmilicz.pl; see also § 10 of the “Rules and Regulations for the Rental of Safety
Deposit Boxes at BS Skierniewice of 2019,” www.bsskierniewce.pl.

25 See, e.g., § 11.7 of the “Rules and Regulations —Skrytka.eu.”

26 Cf., e.g., Article 4.1.11-12 of the “NPS SA Rules and Regulations.”
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to the safety deposit box or to release the deposit in the case of
a “reasonable suspicion that the items stored are not in conform-
ity with the agreement.”?”

The lessee is free to dispose (actually and legally) of the items
placed in the locker (usually referred to en bloc as a ‘deposit’). It is,
therefore, not clear as to what legal significance the disclaimers
in some contracts may hold that “the deposit is the sole property
of the customer” or the like.2® The lessor is not authorized to de-
termine the legal status of the items, and the lessee does not have
to be the owner of the items or entitled by virtue of a right in rem
or by virtue of an obligation (e.g., the owner of the items may be
a representative, a third party). Only the items provided for in the
contract should be deposited in the safety deposit box. As a rule,
the standard contract templates generally specify the types and
characteristics of such objects (e.g., documents, jewellery, pre-
cious metals, works of art, securities, money, collections). Other
movable items of appropriate size and overall weight of the ‘depos-
it’ are also indicated (usually up to 25 kg). Furthermore, a cata-
logue of items that may not be placed in the locker (e.g., weapons,
ammunition, criminal items, drugs, psychotropics, radioactive,
explosive, suffocating, perishable, odour-emitting materials, live
or dead animals, items excluded de lege lata from legal circula-
tion) is also listed by way of example. A breach of this prohibition
may result in the lessor’s immediate termination of the agree-
ment. The implementation of this prohibition is achieved, inter
alia, by the impossibility of bringing any luggage into the vault,
except for so-called hand luggage in common use (e.g., briefcas-
es, document holders, handbags). Some operators obtain an ad-
ditional statement from the lessee to the effect that the deposit is
in accordance with the regulations (contract), at other times, they

27 See, e.g., paragraph VI.6 of the “MS Matale Rules and Regulations.”

28 Cf., e.g., Article 1.2.3 of the “Rules and Regulations of Idealbox-Safe-
box24” (presumably, the intention behind such formulations is to confirm the
free legal trading of the items in the locker).



Development of safety deposit box rental contracts outside the banking sector...

obtain a statement on the origin and type of items deposited in
the safety deposit box or equivalent.?®

According to a common rule, “the customer may not transfer
the rights under the contract to other persons.”° This means that
rights arising from the deposit box rental contract cannot be the
subject of legal transactions. Claims of a compensation nature
against the lessor (Article 509 § 1 of the C.C.) are presumably not
excluded in this regard. Subleasing of a safety deposit box (as for
the classic lease, cf. Article 668 of the C.C.) or lending of a safe-
ty deposit box (its contents) is also excluded. Such contracts — by
virtue of the wording of the regulatory provisions — could not be
interpreted as granting a “safety deposit box” mandate to a third
party (Article 65 of the C.C.). The provisions of the regulations
concerning agreements for the lease of safety deposit boxes also
do not envisage the possibility of the so-called “co-use” of a safety
deposit box (lockbox), which is otherwise known — as mentioned —
with regard to post-office boxes (see point 3).

7. The obligation to protect the contents
of a safety deposit box and to verify persons
authorized to access the box

In standard contracts, the “obligation to protect (secure) the safety
deposit box” is mentioned first3 before specifying the actual use
of the safety deposit box and, in addition, the lessor undertakes
to “exercise utmost care” (cf. Article 355 § 2 of the C.C.) in per-
forming this duty. This is undoubtedly a more far-reaching obli-
gation to maintain custody of the items than the obligation under,
e.g., Article 835 of the C.C., as it encompasses the entire deposit,

29 See, e.g., Article 4.1.5 of the “Idealbox-Safebox24 Rules and Regula-
tions;” § 17(3) of the “Rules and Regulations-Skrytka.eu” (declaration of “com-
pliance of the deposit with the rules and regulations”).

30 See, e.g., Article 3.7 of the “NPS SA Rules and Regulations.”

31 Cf., e.g., Section IV.1 of the MS Metals Rules and Regulations; Section
2.2 of the Silesian Safes Rules and Regulations).
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i.e., all items irrespective of their possible permanent variability
in the deposit box and knowledge of their types and characteris-
tics. This obligation manifests itself on several levels. It would ap-
pear that one can speak of direct and indirect security. The for-
mer manifests itself in the technical and functional condition of
the operator’s vault facilities with its safety deposit boxes (certi-
fied lockboxes). The latter involves the actual organization of ac-
cess to the safety deposit box by authorized persons (control and
verification system) and the taking of other legal measures in the
interests of the client (e.g., a guarantee system in the form of con-
cluding an appropriate insurance contract for the client’s property
or third-party liability insurance).

The lessee is advised on the general procedure and the organi-
zation of access to the vault at the conclusion of the contract, but
the operator — in order to protect the interests of other clients —
does not provide detailed information on the security arrange-
ments of the vault. The client is obliged to follow this procedure
by properly using the key and the identification documents issued
to him and consents to the monitoring of the vault and ancillary
rooms (including image recording) during each visit.32 The lessor
is authorized to verify the identity of the person opening the lock-
er with a key or biometrically.®® In the event of loss of the client’s
key or access documents,?* or if a biometric identification error is
detected,?® appropriate locker access procedures (so-called emer-
gency locker opening at the client’s expense) are provided for.

32 See, e.g., § 8.6 of the Rules and Regulations of Polski Skarbiec SA.

33 See, e.g., Article 3.4 of the Rules and Regulations of Idealbox — Safe-
box24; § 6.5 of the Rules and Regulations of Polski Skarbiec SA.

31 See, e.g., Rule 4.3.2 of the Rules and Regulations of NSP SA.

35 See, e.g., § 11 of the Rules and Regulations of Polski Skarbiec SA.
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8. Remuneration, additional charges
for the lessor and the unilateral modifiability
of the remuneration

The deposit box rental contract is a fee-based contract. In addi-
tion to the basic remuneration (basic fee), the lessee is required to
pay the additional fees indicated in the agreement (“Tariff of Fees,”
“Price List”). The base fee is paid in advance for the entire rental
period in the case of a limited duration contract and in advance
for the periods indicated in the contract for an unlimited duration
contract. Additional fees are generally provided for in connection
with the appointment of a proxy by the lessee. Fees may also be
used to cover damage caused by the lessee (e.g., as a result of dam-
age to the electromagnetic lock, replacement of the lock, cost of re-
placing the deposit box). The so-called security deposit, as in some
forms of classic lease (Article 659 of the Civil Code), is not applica-
ble in this respect. Additional charges are determined by the de-
velopment and contents of the individual obligation of the parties.

In the standard agreements of some entrepreneurs, clauses ap-
pear stipulating the possibility of unilaterally modifying (chang-
ing) the amount of remuneration and additional fees “for impor-
tant reasons” during the term of the lease. In some cases, such
a clause applies only to agreements concluded for an indefinite
term, at other times to contracts for a definite term. The charges
in question are those not yet paid in advance.¢ The legal assess-
ment of such clauses may vary. If the “Tariff of Fees” (“Price List”)
of a given entrepreneur is considered to be an “integral part of the
contract” (as generally provided for in standard contracts) and
not, for instance, a separate contractual template (Article 384 of
the C.C.), then the existence of a specific contractual valorization
of the remuneration and fees payable to the lessor, coming into
effect as a result of the entrepreneur’s formative statement, may
be considered. This would imply the possibility of judicial con-

36 See, e.g., Article 6.3 of the Idealbox-Safebox Rules and Regulations;
§ 33.5 of the Idealbox.eu Rules and Regulations.
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trol of the actual occurrence and classification of “important rea-
sons” for the modification of fees. In some instances, price lists
are treated as appendices to the standard agreement®” in which
case the question arises as to whether the aforementioned man-
ner of modifying the remuneration and additional fees is proper
since the regime set out in Article 384' of the C.C. should none-
theless be observed.

The lessor’s claims against the client arising from the safe-
ty deposit box contract (claims for remuneration, additional fees,
damages) may also be secured by a contractual lien “encumber-
ing the deposit” (contents of the safety deposit box, Article 306 § 1
of the C.C.38). The depositary company, as pledgee, may enforce its
claims through a public tender (auction) or through enforcement
proceedings.3® Occasionally, clauses occur whereby, with the con-
clusion of the contract, the lessee agrees “to encumber the deposit
with the statutory right referred to in Article 670 § 1 of the C.C. in
conjunction with Article 306 of the C.C.” As appears to be the
case, this merely involves the assertion of a contractual pledge as
a right in rem for the pledgee (and its possible extent, Article 65 of
the C.C.). Irrespective of this, the aforementioned legal nature of

37 See, e.g., § 1.14 of the “Rules and Regulations-Skrytka.EU.” Interesting-
ly, § 42 of the same “Regulations” also states that the regulations, price list,
the so-called AML procedure “constitute an integral part of the agreement,”
and further repeats the rule of priority of the contract over the regulations
from Article 385 § 1 of the C.C. (this is presumably a matter of inaccurate
indication of the general legal regime for the formed deposit box rental rela-
tionship, Article 65 of the C.C.). In fact, in some cases, the regulations, con-
tract, and price list are treated as “the entire agreement between the parties”
(so, for example, Article 9.1 of the “NPS Rules and Regulations”). As it seems,
price lists should be treated as separate contractual standards (like bank fee
schedules, Article 384 of the C.C.), as it is not uncommon in deposit box rent-
al agreements to refer to the ‘rules’ stemming from them, e.g. with regard to
fees for non-contractual use of the deposit box. Thus, they do not constitute,
for example, mere “information on fees” (however, contrary to e.g. § 1.2.f of the
“Regulations of the Silesian Safe Deposit Boxes”). In principle, price lists are
created without indicating their grounds in Article 384 of the C.C. and made
available to customers prior to the conclusion of the contract (with the “obli-
gation to acquaint themselves with them”).

38 See, e.g., Rule 9.2 of the “NPS SA Rules and Regulations.”

39 See, e.g., Article 10 of the “Idealbox — Safebox24 Rules and Regulations.”
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the deposit box contract seems to exclude the applicability of Ar-
ticle 670 § 1 of the C.C. directly to this contract.

9. Duration of the obligation relationship,
its termination and legal effects

It is possible to conclude a safety deposit box rental contract for
a fixed or indefinite period. Generally, appropriate rules are pro-
vided for the extension of the contract which is to expire at the
end of the period specified therein.*® This option is very often ex-
ercised by operators. Sometimes, this involves drawing up an ap-
propriate annex to the original agreement, usually in writing un-
der pain of nullity, and sometimes a simplified procedure is used
(e.g., an expression of intent by the parties by e-mail), whereby the
absence of a response from the lessee is sometimes regarded as
arefusal to extend the agreement. Longer contract durations (e.g.,
more than 5 years) may be associated with appropriate discounts.

It is, of course, impossible to regulate a complete catalogue of
the ways, causes (grounds) and effects of termination of the lease
relationship within the standard contracts. Such a general regu-
lation should be complemented by appropriate contractual prac-
tice. The provisions of the template contracts provide only basic
and framework regulations of fundamental importance for the
parties. Termination by the lessee usually constitutes a contrac-
tual sanction by the lessor due to the lessee’s breach of contrac-
tual obligations.

Crucial to the parties may be the actual grounds (reasons) for
termination by the lessor. In some instances, the need for a seri-
ous (grave) breach of contract by the lessee is indicated.*! In par-
ticular, this may include a breach of the prohibition on placing
items in the locker that are not permitted in the agreement, fail-

40 See, e.g., § b of the “Rules and Regulations of Polski Skarbiec SA.”
4l See, e.g., section 14.2 of the “Rules and Regulations of Polski Skar-
biec SA.”
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ure to meet the payment, sharing the key, access card and identi-
fication card with third parties, and other acts.

The consequences of the termination of the lease are also im-
portant. The former lessee is first and foremost obliged to collect
the items contained in the deposit box (vacate the deposit box). As
a rule, prior to the expiry of the lease term, the lessor will notify
the lessee in an appropriate manner of the need to effect the col-
lection. Failure to remove the items means that the tenant must
pay an applicable “remuneration for non-contractual use of the
safety deposit box” (as a rule, for each month of non-contractual
use started). Standard contracts provide for an appropriate meth-
od of calculating such remuneration (e.g., 200% or even 500% of
the base fee), possibly taking into account other fees (e.g., insur-
ance premiums, fees for the appointment of a proxy, etc.). Such
contractual clauses could, it seems, be subject to review in court,
as there appears (e.g., in the case of high fees) an element of con-
tractual repression rather than compensation for non-contractu-
al use of the deposit box. It could be argued that this is a form of
contractual penalty in connection with the untimely emptying of
a safety deposit box (Article 483 of the C.C.). Occasionally, addi-
tional rights are reserved for the operator in the event of delayed
removal of the deposit box contents (e.g., placement of items from
the deposit box into a court depository, Article 470 of the C.C.,
sale of the items by way of enforcement proceedings, or even the
right to destroy items of no or negligible commercial value).*? It is
also possible to release items from a safety deposit box to third
parties (e.g., to the competent authorities in respect of items de-
posited in contravention of the contract).

The release of items from the safety deposit box at the end of
the lease (but also before its expiry) is conditional on the lessee

42 See, e.g., in: § 14(4) of the “Rules and Regulations of Polski Skarbiec
SA;” it is also possible to encounter solutions that are at least debatable,
e.g. the recognition of movables left in a safety deposit box for a certain period
of time “as abandoned items within the meaning of Article 180 of the C.C.,”
presumably with the option for the operator to acquire ownership of them (Arti-
cle 181 of the C.C.); see, e.g., § 39 of the “Rules and Regulations — Skrytka.eu.”
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paying in full the rent and all additional charges.*® This construc-
tion is similar to the right of retention (ius retentionis, Article 461
§ 2 of the C.C.). However, it applies to other categories of claims,
and, moreover, the ‘orientation’ of such claims (towards the les-
sor entitled to collect) is different. In the contracts analyzed, this
constitutes a highly effective instrument for securing the lessor’s
claims, as the structure and amount of the secured claims are
generally not specified.

As it appears, sometimes the tenancy relationship concerning
a safety deposit box may be transformed after its termination,
depending on the circumstances (once the objects have been re-
moved from the box), into an ordinary safekeeping relationship
(Article 835 of the C.C.), excluding, however, irregular deposits
(Article 845 of the C.C.) with regard to money and things identified
in genere. This is because the rule of the legal identity of the items
collected at the end of the lease relationship should be adopted
here. A safekeeping relationship may arise where the standard
contracts envisage that the lessor has the right to deposit the
items from the safety deposit box, if not picked up by the lessee,
in a so-called collective safe outside the safety deposit box.** What
remains an open question in this regard is the entitlement to re-
muneration of the former lessor (now safekeeper) and the need for
this entity to comply with at least some of the obligations arising
from the previous rental relationship (e.g., professional secrecy).
Other solutions are also discerned, which seem to be aimed at
excluding the construction of any obligatory relationship in this
area. If items unclaimed by the lessee (or other right holder) from
the lockbox are transferred to the aforementioned general deposit
with the operator, this is sometimes taken to mean “non-contrac-
tual storage” on the relevant premises of the company.*®

43 See, e.g., § 14.4a of the “Rules and Regulations of Polski Skarbiec SA.”

44 Tbidem.

45 See, e.g., the “Price List for Rental and Additional Fees Rules and Reg-
ulations of Skrytka.EU” https://skrytka.eu/dokumenty (“non-contractual
safekeeping of the deposit in the Depositary’s Storage Facility” for a remu-
neration of 500% of the value of the monthly fee). However, contrary to such
regulation, it is necessary to assume the existence of the relationship of safe-
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After the tenancy has ended, it is the lessee’s responsibility to
return the identification documents issued to them (key cards,
vault keys, and other documents, e.g., parking cards). Failure to
return them on time implies the payment of an additional fee.
Arguably, this is a form of contractual penalty (Article 483 of
the C.C.). As a rule, the authority of any third party is terminated.

10. Legal implications of the death
of a safety deposit box lessee

A considerable amount of space in the standard contracts is de-
voted to the legal situation of the heirs of the deposit box lessee,
although some templates wrongly omit this matter altogether. The
framework of this article permits only a synthetic discussion of
this issue. From the existing regulations, the general conclusion
seems to be that upon the death of the lessee, the legal relation-
ship is not automatically terminated but continues with the le-
gal successors of the deceased. This is evidenced by some of the
standard provisions in the regulations (e.g., “the heirs are entitled
to the rights of the lessee,” “the contract and the regulations are
binding on the heirs to the same extent as on the lessee”).* How-
ever, the successors may exercise their contractual rights only
upon presentation of the relevant documents (court decisions,
etc.) as indicated below. The lessor will provide information about
the lease of the safety deposit box and its contents in cases speci-
fied in the regulations (e.g., at the request of a court in connec-
tion with pending succession proceedings, at the request of an
heir named in a legally binding ruling on the acquisition of an in-
heritance, or in a notarized deed of succession), upon presenta-

keeping in this case (Article 835 of the C.C.), arising from the fact of the ter-
mination of the previous primary relationship even with certain original ob-
ligations of the safekeeper (e.g., maintaining discretion as to the existence of
the deposit, its contents).

46 See, e.g., § 10 of the “Rules and Regulations of Polski Skarbiec SA”; ar-
ticle 4.2.11 of the “Rules and Regulations of Idealbox-Safebox24.”
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tion to the lessor of these documents in the original or as a nota-
rized copy. The heirs will be allowed access to the safety deposit
box upon presentation of the aforementioned documents, includ-
ing a legally binding decision of succession or an agreement on
the distribution of the estate, including the contents of the safety
deposit box (sometimes the death certificate of the lessee is also
required). Access to the safety deposit box is effected upon the so-
called emergency opening of the box at the expense of the heirs
and upon payment of all amounts due to the lessor.

Unless the representative has also been authorized to act post
mortem, the death of the lessee generally results in the termina-
tion of the power of attorney, in which case the agreement ex-
cludes the lessor’s liability to the heirs in respect of the disposal
of the goods from the deposit box by the representative. Follow-
ing the death of the lessee and the failure to appoint a power of
attorney (or the failure of the attorney to act post mortem within
a certain period of time), the lessor reserves the right to place the
deposit (the contents of the safety deposit box) in a court depos-
it following the so-called emergency opening of the safety deposit
box (Articles 467-470 of the C.C). In such cases, the legal relation-
ship expires upon receipt of the items by the entitled heirs on the
effective date of their deposit with the court. The lessor is not pre-
cluded from submitting a notice of termination of the agreement
concluded with the lessee to the heirs, unless such termination
has already been stipulated in the event of a breach of contract
by the client. Regulations allowing for multiple lessees generally
do not regulate the question of the consequences of the death of
one of them (as is done, e.g., with regard to bank joint accounts). It
is, therefore, necessary to apply the general rules in this respect,
perhaps with reference to the solutions adopted in the agreements
mentioned above (e.g., that the death of a joint tenant results in
the continuation of the deposit box lease with the surviving ten-
ant or in the termination of the lease relationship in general).
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11. Contractual liability of the parties

The legal regulation of the contractual liability of the parties to
the contract under discussion in the standard agreements is usu-
ally casuistic in nature, not systematized, arguably random, and
directly covers only selected issues. In the most general terms, it
can be concluded that it relates to the professional liability of the
escrow agent and its partner pursuant to general principles (Ar-
ticle 471 of the C.C.). Both parties are liable on the basis of fault
(Article 355 of the C.C.),*” with the depositary operator’s liability
being based on professional fault (Article 355 § 2 of the C.C.). As
a rule, the contracts require the lessor to exercise “due care,” but
sometimes the formula “utmost care in securing the safety depos-
it boxes” is also utilized™®). Interestingly, the requirement of in-
creased diligence usually refers solely to the contractual duty to
ensure the protection of the vault (cf. point 4 obligation e), but not
to other duties (e.g., when identifying persons using a forged iden-
tity document or the use thereof by an unauthorized person).*®
Thus, in practice, the question of an appropriate gradation of the
criteria for the “professional diligence” of the lessor in the per-
formance of the respective contractual duties may arise, which
makes it all the more necessary to distinguish them juridically
and dogmatically accordingly, contrary to the apparent lack of
precision in the standard contracts. The principle of fault also ap-
plies to the lessor’s duty of professional secrecy. It would appear
that the lessor could sometimes also be liable on a strict liability
basis, e.g., if the lessee makes an effective request to the lessor to
block a box,5° should the lessor fail to honour this obligation. As
a general rule, compensation liability of the lessor for both types
of damage (damnum emergens and lucrum cessans, Article 361 § 2

47 See, e.g., Article 4.10 of the “NPS SA Rules and Regulations.”

48 Cf. § 2 of the ,Silesian Safes Regulations;” Article. 5.1 of the :Model
deposit box rental agreement at Idealbox-Safebox24,” www.safebox24 /doku-
menty.

49 Cf., e.g., Article 3.2.2 and 3.4 of the “Idealbox -Safebox24 Rules and
Regulations.”

50 Cf. Article 4.4.8 of the “NPS SA Rules and Regulations.”
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of the C.C.) resulting from the loss of or damage to the items in the
safe deposit box is stipulated. The lessee is required to prove the
existence and extent of the damage (Article 6 of the C.C.)

The concurrence of contractual and tort liability of the lessor
is possible as well (Article 443 of the C.C., Article 430 of the C.C.).
An example of liability recognized as a tort will be, e.g., the liabil-
ity of the lessor in connection with the disclosure of profession-
al secrets by a former employee of the entrepreneur (Article 430
of the C.C.).5! The consent of the lessee (and his/her attorney) to
monitoring in the vault, including recording their image, excludes
the lessor’s liability under Articles 23 and 24 of the C.C.

One should note the rather numerous exclusions of the lessor’s
contractual liability. More general formulations are used here,
subject to interpretation in concreto, as well as casuistic wordings
indicating circumstances attributable to the client (e.g., failure
by the counterparty to observe vault procedures, security rules,
actions, and omissions of the client’s attorney, damage caused
by entrusting other persons with the safe deposit box keys, ac-
cess card, PIN). The conduct of the lessee may also be qualified
as a contribution to the damage (Article 362 of the C.C). It is
common practice to exclude liability for damage incurred as a re-
sult of events bearing the characteristics of force majeure (vis
maior), with some lessors’ contract templates giving a general def-
inition with specific examples. Generally, force majeure is defined
in standard terms and conditions as events that have the follow-
ing characteristics: external, accidental or natural, unforeseea-
ble, unavoidable or unpreventable.’? Sometimes an appropriate
level of diligence is added with regard to the foreseeability of such
events (e.g., “the event could not have been foreseen with the exer-
cise of a high degree of diligence”).>® Consequently, force majeure
will certainly not include, e.g., flooding of the company’s vault if it

5! It seems that the reasoning in the Supreme Court judgment of 19 Feb-
ruary 2010, IV CSK 428/09, “Judicial Review” 2012, No. 11-12, pp. 11 et seq.
could be used in this respect.

52 See, e.g., § 2 point 8 of the “Rules and Regulations of Polski Skar-
biec SA.”

5% See, e.g., article 4.4.11 of the “NPS SA Regulations.”
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was operating in a pre-established flood risk zone. At times, pro-
visions appear in this context that are decidedly unclear whether
they extend the lessor’s exclusion of liability for damage caused by
events also approximating force majeure.5*

Third-party liability insurance for depository entrepreneurs is
a standard condition precedent for taking up the business of pro-
viding safe deposit boxes (Article 822 of the C.C.). The fact of such
insurance is emphasized in the marketing materials of such op-
erators. In connection with the conclusion of safety deposit box
agreements, insurance of property located in individual deposit
boxes following the conclusion thereof is stipulated as well (so-
called safety deposit box insurance Article 805, Article 808 of the
C.C.). The obligation to arrange such insurance arises from the
deposit box agreement. Typically, the lessor contracts insurance
at its own expense within the so-called minimum insurance lim-
it, which is specified in its fee schedule (price list). The said limit
determines the extent of the lessor’s liability to the lessee for loss
or damage to the contents of the safe deposit box.%® Thus, the ex-
tent of the lessor’s liability is determined with a predetermined
amount of insurance for the deposit box. However, additional in-
surance contracts, taken out independently by the client and at
the client’s expense, are permitted. In the event that a certain
sum insured (e.g., PLN 250,000) is exceeded, an obligation is stip-
ulated for the lessee to disclose the contents of the safety depos-
it box to the insurer. Interestingly, such a stipulation is included
in the contract templates for safety deposit boxes. The insurer’s
indemnity to the lessee is conditional on proving the contents of
the safety deposit box.56 This indirectly alludes to systems of lim-
itation of the scope of liability of banks entering into safety de-

5% Cf., e.g., § 8(9) of the “Rules and Regulations of Polski Skarbiec SA”
(“The lessor shall not be liable for loss, damage or destruction of the deposit
if they result from a hazard which could not have been foreseen or prevented
even with a high degree of diligence. This applies in particular (?) to the oc-
currence of force majeure”). Did the authors of such a regulation also have
chance in mind?

55 See, e.g., § 34 of the “Rules and Regulations of Skrytki.EU.”

56 See, e.g., § 12 of the “Rules and Regulations of Polski Skarbiec SA.”
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posit box agreements (Article 5(2)(6) PrBank). As a rule, two sys-
tems of limiting the scope of a bank’s liability appear in banking
transactions: limitation of the amount, independent of the con-
tents of the safety deposit box, and limitations linked to such con-
tents. Namely, the bank may stipulate that the items deposited in
a safety deposit box may not exceed a certain value.?” In any case,
the renter of the safe deposit box — as mentioned — and the coun-
terparty to the safety deposit box agreement are required to prove
the amount of the damage suffered (Article 6 of the C.C.). Indirect
evidence (e.g., proof of purchase of the item in question, the rele-
vant insurance policy, the relevant tax return, agreements of the
depositor with third parties who own the item, e.g., a spouse or
partner) may also serve this purpose.

The deposit box contract occasionally stipulates that the les-
sor’s liability is subsidiary to that of the insurer.5® This pertains
to the liability of these two entities formed in solidum, with the
lessor’s liability only appearing further down the line. Interest-
ingly, when regulating such subsidiary liability, its prerequisites,
i.e., events activating such liability as secondary liability (e.g., de-
lay in payment of compensation, refusal of such payment or oth-
er events) were not specified. Meanwhile, under Polish law de lege
lata, no general model of subsidiary liability exists, and in concre-
to a problem may arise with the actualization of the said subsidi-
ary liability.

On the basis of the regulatory provisions, the conclusion seems
to be that the lessor undertakes to personally perform the obli-
gations under the contract. The provision of Article 840 of the
C.C. would not apply here (even by analogy). On the other hand,
one could consider the application per analogiam of Article 841
of the C.C. in the event of a change of the location of the deposit

57 M. Baczyk, op. cit., p. 798 (with literature cited there); P. Brytowski, in:
Pozakodeksowe umowy handlowe, A. Kidyba (ed.), Warszawa 2013, p. 641; On
methods of contractually limiting the scope of banks’ liability in French law
see, e.g., M. Budzinowska, Umowa o udostepnienie skrytki bankowej w pra-
wie francuskim, “Ruch Prawniczy, Ekonomiczny i Socjologiczny” 2014, No. 1,
p. 142 et seq.

58 See, e.g., § 8.8 of the “Rules and Regulations of Polski Skarbiec SA.”
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against the contractual provisions. Some model agreements ex-
pressly allow for the possibility of changing the location of the
safety deposit box to a new vault in “the event of permanent clo-
sure and transfer of the vault.” It is then mandatory to inform the
counterparty without undue delay of the new location or the pos-
sibility of collecting the deposit.5®

12. The problem of professional secrecy
of the depository operator de lege lata

As already mentioned (point 4), the depository entrepreneur is un-
der an obligation of professional secrecy towards the counterpar-
ty. This results from very general and fragmentary regulatory pro-
visions. Sometimes such regulation is even illusory in nature.°
Most provisions in this matter are incorporated in the parts of
the regulations entitled ‘privacy policy,” which govern the entrust-
ment of the client’s personal data to the lessor. It is not possible
to present this issue in more detail de lege lata in this study, as
we should limit ourselves to a few fundamental issues, assuming
that an original form of ‘professional secrecy’ of depository busi-
nesses, little known and not at all elaborated in the literature, ap-
pears in legal transactions.

The obligation to observe professional secrecy as a contractual
obligation is absolute for the operator and unconditional. Howev-
er, some standard contracts state that such secrecy will be main-
tained “subject(?) to the client complying with all the rules set out
in the regulations.”®! The authors of such a wording of the provi-
sion most likely meant that the lessor is released from the obli-
gation of secrecy as to facts disclosed by the lessee itself to oth-
er parties (e.g., his or her personal data, the contents of the box,

5 See, e.g., Article 10.4 of the “Rules and Regulations of Idealbox-Safe-
box24.”

60 According to § 7 of the Regulations, Silesian Safes is obliged “to main-
tain secrecy in accordance with the applicable law.”

61 See, e.g., § 8.6 “Bank Deposit Centre Regulations of 2020;” Article 8.7
of the “Rules and Regulations of Idealbox-Safebox24).”
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granting of a power of attorney covering access to the box), but not
in the event of any breach of contract (e.g., non-payment of remu-
neration). Otherwise, this would constitute a legal degeneration of
the legal construction of professional secrecy, and the statutory
provision in this respect would certainly be an abuse (Article 385!
of the C.C.).

Like any other professional secrecy, the secrecy in question
spans across three levels: objective (the scope of the information
covered); subjective (towards which entities the obligation exists
and towards which it is excluded); temporal (the question of when
the obligation arises and expires). As a rule, the fragmentary ref-
erences in the regulations refer to the first two planes (e.g., se-
crecy covers “all information concerning the conditions of storage
and security of deposits in the vault,”®? information “on the let-
ting of a safety deposit box to the lessee’s heirs,”®® the secrecy of
client data, and the contents of the deposit box.6* Already at this
stage, a question may arise, inter alia, as to the scope of infor-
mation that can be obtained by the lessee’s heir reporting to the
lessor with a final decision on the acquisition of the inheritance
(e.g., whether also data on the representatives, information cover-
ing the so-called history of their access to the box). It seems only
a matter of time before these dilemmas are updated in practice in
this respect.

The problem of the need (and possibility) of the application,
sometimes per analogiam, of the relevant statutory provisions
concerning access by state authorities to facts covered by the se-
crecy in question (e.g., Articles 19(1) and 19(3) of the Police Act®%)
may arise in practice. These provisions do not explicitly mention
the discussed ‘professional secrecy.®®

62 See, e.g., Article 9.9 of the “NPS SA Rules and Regulations;” § 42 of the
“Rules and Regulations for Skrytki UE;” paragraph XI of the “MS Metale Rules
and Regulations.”

83 See, e.g., § 10 of the “Rules and Regulations of Polski Skarbiec.”

64 Cf., e.g., § 8 of the “Bank Deposit Centre Regulations.”

65 Act of 6 April 1990 on the Police (consolidated text: Journal of Laws of
2023, item 171 as amended).

%6 See, e.g., S. Hoc, Dostep do tajemnicy bankowej podczas czynnosci roz-
poznawczych. Komentarz praktyczny, Lex 2017; see also Article 48(1)(3) of the
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The deposit box rental contract, moreover, imposes a standard
obligation on the lessee and most often includes “all information
concerning the conditions of storage and security of deposits.”8”

SUMMARY

Development of safety deposit box rental contracts outside
the banking sector in Polish business practice

The author starts from presenting the rapid development of the so-called
safe-deposit box agreements outside the scope of banking transactions
and points to the contract terms which regulate that sphere of the mar-
ket. In the author’s opinion, these agreements are similar to those of-
fered by banks as far as their structure is concerned. The scope of banks’
agreements is still limited, since only banks can and do offer them. In the
course of further consideration, the author presents the parties to non-
banking safe-box agreements, the power of attorney granted by the ten-
ant, and analyzes the rights and obligations of the parties to the agree-
ment. It qualifies the agreement as a special lease agreement (Article 659
of the Civil Code). However, he does not exclude the possibility of other
qualifications (e.g., as a new, original contractus innominatus). He also
discusses the duration of the agreement, remuneration for the landlord,
the legal consequences of the tenant’s death, the contractual liability of
a non-banking entity, and its obligation to keep professional secrecy. This
is the first broader elaboration concerning safe-deposit box agreements
outside the scope of banking transactions in Polish literature.

Keywords: safe deposit boxes offered by non-banking entities; manual
safe deposit boxes; electronic safe deposit boxes; safe deposit box agree-
ment; death of the tenant; contractual liability; professional secrecy

Act of 16 November 2016 on National Fiscal Administration, consolidated text
Journal of Laws of 2022, item 813.
87 See, e.g., Article 9.9 of the “NPS SA deposit box rules and regulations.”
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STRESZCZENIE

Rozw0j umow najmu skrytki depozytowej poza sektorem
bankowym w polskiej praktyce gospodarczej

Autor wskazuje na dynamiczny rozwoj ,umow skrytki sejfowej” poza ob-
rotem bankowym w Polsce i ich regulacje we wzorach umownych. Umowy
te podobne sg konstrukcyjnie do bankowych umoéw sejfowych, ktorych
zasieg jest wyraznie ograniczany w dziatalnosci bankow. Autor przedsta-
wia strony tej umowy, pelnomocnictwo udzielane przez najemce, dokonuje
proby syntetycznego ujecia uprawnien i obowigzkow stron umowy. Kwali-
fikuje omawiang umowe jako szczegblng umowe najmu (art. 659 k.c.), ale
nie wyklucza takze mozliwosci innych kwalifikacji prawnych (np. jako
nowej, oryginalnej umowy nienazwanej). Omawia rowniez czas trwania
umowy, wynagrodzenia dla wynajmujgcego, skutki prawne Smierci na-
jemcy, odpowiedzialnos¢ kontraktowa przedsi¢biorstwa depozytowego
i jego obowigzek zachowania tajemnicy zawodowej. Jest to pierwszy w li-
teraturze polskiej szerszy artykul na wskazany temat.

Stowa kluczowe: skrytki depozytowe podmiotéw niebankowych; skryt-
ki manualne; skrytki elektroniczne; umowa skrytki sejfowej; Smieré¢ na-
jemcy; odpowiedzialnos¢ kontraktowa; tajemnica zawodowa
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