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A consequence of the principle of sustainable development, which is one
of the basic principles of the system of the European Union law, is the
adoption of subsequent legal acts in common with other actions undertaken
by the competent EU bodies aimed, inter alia, at environmental protection.
'These actions have a direct impact on the system of national law, including
provisions of the public commercial law and legal acts concerning
environmental protection closely related to the scope of the regulation.
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'The system of Polish public commercial law also considers a principle of
sustainable development as the basic principle in the field of starting and
doing business. The European Parliament and the Council, exercising their
powers and tasks according to the Directive 2003/87/EC of the Parliament
and of the Council of 13 October 2003, adopted the Decision (EU)
2015/1814 of 6 October 2015 concerning the establishment and operation
of a market stability reserve for the Union greenhouse gas emission trading
scheme?. The Decision sets an overall limit on greenhouse gas emissions
by Member States and the rules for emission allowance trading within the
European Union. Meanwhile, the main target of the regulation is to promote
gradually reduction of the greenhouse gas emissions into the atmosphere
aimed at improving the natural environment in this field. The above decision
was contested by the Republic of Poland in the Court of Justice regarding
the annulment of the decision. The defendant was the European Parliament
and the Council of the European Union. The interveners in support
of the defendant were: the Kingdom of Denmark, the Federal Republic
of Germany, the Kingdom of Spain, the French Republic, the Kingdom
of Sweden and the European Commission. The Republic of Poland raises
five pleas in law in seeking the annulment of the contested decision. These
are the following: an infringement of the procedure for the adoption of
the decision under the ordinary legislative procedure; an infringement
of the principle of cooperation and an infringement of the powers of the
Council (as defined in the Article 15 TEU) by the adoption of measures
which are contrary to the conclusions of the European Council during the
meetings on 23 and 24 October 2014; an infringement of the principle of
legal certainty and the principle of protection of legitimate expectations
by the adoption of measures that interfere with the emission allowance
trading scheme throughout the accounting period; an infringement of the
principle of proportionality by supporting the adoption of more advanced
measures than those resulting from Directive 2003/87; an infringement
of the obligation regarding appropriate assessment of the impact of the

' Directive 2003/87/EC of the European Parliament and of the Council of 13 Octo-
ber 2003 establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Council Directive 96/61/EC (O] 2003 L 275, p. 32).

2 Decision (EU) 2015/1814 of the European Parliament and of the Council of 6 Oc-
tober 2015 concerning the establishment and operation of a market stability reserve for the
Union greenhouse gas emission trading scheme and amending Directive 2003/87/EC (O]
2015 L 264, p. 1).
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contested decision on the situation of the particular Member States and an
infringement of the obligation to present an assessment of the impact of its
implementation on the emissions allowance market®. Unfortunately for the
applicant, the arguments addressed in the complaint were not shared by the
Advocate General. In accordance with the judgment of the Court of Justice
of 21 June 2018, the complaint was dismissed in its entirety, while the
applicant was obliged to pay the costs incurred by the European Parliament
and the Council of the European Union.

'The content of the judgment and its justification indicate the legal
framework of the dispute and the subject of the complaint. The Court
of Justice of the European Union and the Advocate General have made
an extensive presentation of the arguments of the interested parties and
their assessment in the light of the applicable European Union law and
the actions taken by the competent EU bodies. Both Documents, i.e. the
Opinion of the Advocate General and the judgment of the CJEU, reflect
an excellent presentation of the sources of the EU law and adopted policies
in the field of environmental protection with a particular focus on measures
aimed at reducing greenhouse gas emissions. Furthermore, the Court has
indicated the need to examine whether the EU legislature has not exceeded
its powers within law-making. Meanwhile, the CJEU pointed out that
it cannot assess the facts of a scientific and technical nature constituting the
basis for decisions taken by the EU legislature, which has a wide discretion
regarding political, economic and social decisions. In this sense, the Court
emphasized that the Republic of Poland has the responsibility to comply
with obligations under the EU law, including the actions undertaken for
sustainable development, with particular emphasis on reducing greenhouse
gas emission.

The judgment (shortened with an intention to present the most
important legal arguments put forward by the applicant and the defendant)
is included as attachment.

3 See point 10 of the Opinion of Advocate General Mengozzi of 20 November 2017
regarding the case C-5/16.
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JUDGMENT OF THE COURT (Second Chamber) 21 June 2018

In Case C-5/16,

ACTION for annulment under Article 263 TFEU, brought on 4 January
2016,

Republic of Poland, represented by ...,

applicant, v

European Parliament, represented by ...,

Council of the European Union, represented by ...,

defendants,

supported by:

Kingdom of Denmark, represented by ...; Federal Republic of
Germany, represented by ...; Kingdom of Spain, represented by ...;
French Republic, represented by ...; Kingdom of Sweden, represented by
...; European Commission, represented by ...,

interveners,

THE COURT (Second Chamber),

composed of M. Ilesi¢, President of the Chamber, A. Tizzano, Vice-
President of the Court, acting as a Judge of the Second Chamber, A. Rosas
(Rapporteur), C. Toader and E. Jaragianas, Judges,

Advocate General: P. Mengozzi,

Registrar: M. Aleksejev, administrator,

having regard to the written procedure and further to the hearing on
11 July 2017, after hearing the Opinion of the Advocate General at the
sitting on 30 November 2017, gives the following

Judgment

1. By its application, the Republic of Poland asks the Court to annul
Decision (EU) 2015/1814 of the European Parliament and of the Council
of 6 October 2015 concerning the establishment and operation of a market
stability reserve for the Union greenhouse gas emission trading scheme
and amending Directive 2003/87/EC (O] 2015 L 264, p. 1; ‘the contested

decision’).

Legal context

Directive 2003/87

2. Directive 2003/87/EC of the European Parliament and of the
Council of 13 October 2003 establishing a scheme for greenhouse gas

emission allowance trading within the Community and amending Council

Directive 96/61/EC (OJ 2003 L 275, p. 32), as amended by Directive
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2009/29/EC of the European Parliament and of the Council of 23 April
2009 (OJ 2009 L 140, p. 63) (‘Directive 2003/87’), was adopted on the basis
of Article 175(1) EC (now Article 192(1) TFEU).

3. Directive 2003/87 established a scheme for greenhouse gas emission
allowance trading at EU level (ETS).

4. 'The ETS has been in operation since 1 January 2005 throughout
the States of the European Economic Area and covers around 45% of
greenhouse gas emissions. Under Article 13(1) of that directive, the third
trading period, which is currently under way, is to last for eight years, from
2013 until 2020 (‘the third trading period’).

5. Recitals 5 and 22 of Directive 2003/87 state:

‘(5) The Community and its Member States have agreed to fulfil their
commitments to reduce anthropogenic greenhouse gas emissions under the
Kyoto Protocol jointly, in accordance with [Council Decision 2002/358/
EC of 25 April 2002 concerning the approval, on behalf of the European
Community, of the Kyoto Protocol to the United Nations Framework
Convention on Climate Change and the joint fulfilment of commitments
thereunder (O] 2002 L 130, p. 1)]. This Directive aims to contribute to
tulfilling the commitments of the European Community and its Member
States more effectively, through an efficient European market in greenhouse
gas emission allowances, with the least possible diminution of economic
development and employment.

(22) 'This Directive is compatible with the United Nations Framework
Convention on Climate Change and the Kyoto Protocol. It should be
reviewed in the light of developments in that context and to take into account
experience in its implementation and progress achieved in monitoring of
emissions of greenhouse gases.’

6. Under Article 1 of that directive, headed ‘Subject matter”:

“This Directive establishes a scheme for greenhouse gas emission
allowance trading within the Community ... in order to promote reductions
of greenhouse gas emissions in a cost-eftective and economically efficient
manner.

This Directive also provides for the reductions of greenhouse gas
emissions to be increased so as to contribute to the levels of reductions that
are considered scientifically necessary to avoid dangerous climate change.

'This Directive also lays down provisions for assessing and implementing
a stricter Community reduction commitment exceeding 20%, to be applied
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upon the approval by the Community of an international agreement on
climate change leading to greenhouse gas emission reductions exceeding
those required in Article 9, as reflected in the 30% commitment endorsed
by the European Council of March 2007.

7. Article 9(1) of that directive, headed ‘Community-wide quantity of
allowances’, provides:

“The Community-wide quantity of allowances issued each year starting
in 2013 shall decrease in a linear manner beginning from the mid-point of
the period from 2008 to 2012. The quantity shall decrease by a linear factor
of 1,74% compared to the average annual total quantity of allowances issued
by Member States in accordance with the Commission Decisions on their
national allocation plans for the period from 2008 to 2012. ...

8. Article 29 of that directive reads as follows:

I, on the basis of the regular reports on the carbon market referred to
in Article 10(5), the Commission has evidence that the carbon market is not
tunctioning properly, it shall submit a report to the European Parliament
and to the Council. The report may be accompanied, if appropriate, by
proposals aiming at increasing transparency of the carbon market and
addressing measures to improve its functioning.’

Directive 2009/29

9. Recitals 3 to 5 of Directive 2009/29 state:

‘(3) The European Council of March 2007 made a firm commitment to
reduce the overall greenhouse gas emissions of the Community by at least
20% below 1990 levels by 2020, and by 30% provided that other developed
countries commit themselves to comparable emission reductions and
economically more advanced developing countries contribute adequately
according to their responsibilities and respective capabilities. By 2050,
global greenhouse gas emissions should be reduced by at least 50% below
their 1990 levels. All sectors of the economy should contribute to achieving
these emission reductions, including international maritime shipping and
aviation. ...

(4) In its resolution of 31 January 2008 on the outcome of the Bali
Conference on Climate Change (COP 13 and COP/MOP 3) [(O]
2009 C 68 E, p. 13)], the European Parliament recalled its position that
industrialised countries should commit to reducing their greenhouse gas
emissions by at least 30% by 2020 and by 60 to 80% by 2050, compared
to 1990 levels. Given that it anticipates a positive outcome to the COP 15
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negotiations that will be held in Copenhagen in 2009, the European Union
should begin to prepare tougher emission reduction targets for 2020 and
beyond, and should seek to ensure that, after 2013, the Community scheme
allows, if necessary, for more stringent emission caps, as part of the Union’s
contribution to a future international agreement on climate change ...

(5) In order to contribute to achieving those long-term objectives, it is
appropriate to set out a predictable path according to which the emissions
of installations covered by the Community scheme should be reduced.
To achieve cost-effectively the commitment of the Community to at least
a 20% reduction in greenhouse gas emissions below 1990 levels, emission
allowances allocated in respect of those installations should be 21% below

their 2005 emission levels by 2020.’

Regulation (EU) No 176/2014

10. Pursuant to recital 3 of Commission Regulation (EU) No 176/2014
of 25 February 2014 amending Regulation (EU) No 1031/2010 in particular
to determine the volumes of greenhouse gas emission allowances to be
auctioned in 2013-20 (OJ 2014 L 56, p. 11):

‘Account should be taken of exceptional changes in drivers determining
the balance between the demand for and supply of allowances, notably
the renewed economic slowdown, as well as temporary elements directly
related to the transition to phase 3, including increasing unused volume
of allowances valid for the second trading period for compliance in the
said period, increasing volumes of certified emission reductions and
emission reduction units from emission reduction projects under the Clean
Development Mechanism or under Joint Implementation provisions for
surrendering by operators covered by the scheme, the monetisation of
allowances from the new entrants reserve for the third trading period for
support of demonstration projects of carbon capture and sequestration
and innovative renewable energy technologies (“NER300”) pursuant to
[Commission Decision 2010/670/EU of 3 November 2010 laying down
criteria and measures for the financing of commercial demonstration
projects that aim at the environmentally safe capture and geological storage
of CO? as well as demonstration projects of innovative renewable energy
technologies under the scheme for greenhouse gas emission allowance
trading within the Community established by Directive 2003/87 (O] 2010
L 290, p. 39)] and release of allowances not needed in the new entrants
reserves for the second trading period. Although all these factors are subject

59




60

Krzysztof Kucharski, Henryk Nowicki

to different degrees of uncertainty, it is important to determine appropriate
corrections to the annual volumes to be auctioned in 2014-20 in a timely
manner.’

11. Article 1 of that regulation provides:

[Commission Regulation (EU) No 1031/2010 of 12 November 2010
on the timing, administration and other aspects of auctioning of greenhouse
gas emission allowances pursuant to Directive 2003/87 (O] 2010 L 302,
p. 1)] is amended as follows:

(1) after the second subparagraph of Article 10(2), the following
subparagraphs are added:

“The volume of allowances to be auctioned in a given year determined
pursuant to the first or second subparagraphs of this paragraph in 2014-16
shall be reduced by the quantity of allowances for the respective year set out
in the second column of the table in Annex IV to this Regulation. ...”

Conclusions of the European Council of 23 and 24 October 2014

12. On 23 and 24 October 2014, the European Council adopted its
conclusions on the 2030 climate and energy policy framework (EUCO
169/14) (‘the 2014 European Council Conclusions’).

13. Paragraph 2 of those conclusions states:

“The European Council endorsed a binding EU target of an at least 40%
domestic reduction in greenhouse gas emissions by 2030 compared to 1990.

To that end:

[ETS]

2.3. a well-functioning, reformed [ETS] with an instrument to stabilise
the market in line with the Commission proposal will be the main European

instrument to achieve this target; the annual factor to reduce the cap on the
maximum permitted emissions will be changed from 1.74% to 2.2% from

2021 onwards;

The contested decision

14. On 6 October 2015, the European Parliament and the Council of
the European Union adopted the contested decision, which relates to the
establishment and operation of a market stability reserve (‘the MSR’).

15. Recitals 1,2, 4, 5 and 8 of that decision state:

‘(1) Directive 2003/87/EC of the European Parliament and of the Council
establishes [an ETS] ... in order to promote reductions of greenhouse gas
emissions in a cost-effective and economically efficient manner.
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(2) According to [the 2014 European Council Conclusions], a well-
functioning, reformed [ETS] with an instrument to stabilise the market
will be the main European instrument to achieve the Union’s greenhouse
gas emissions reduction target.

(4) 'The report from the Commission to the European Parliament
and to the Council on the state of the European carbon market in 2012
identified the need for measures in order to tackle structural supply-
demand imbalances. The impact assessment on the 2030 climate and energy
policy framework indicates that such imbalances are expected to continue,
and would not be sufficiently addressed by adapting the linear trajectory
to a more stringent target within that framework. A change in the linear
factor only gradually changes the Union-wide quantity of allowances (...
ETS cap). Accordingly, the surplus would also only gradually decline, such
that the market would have to continue to operate for more than a decade
with a surplus of around 2 billion allowances or more, thereby preventing
the ... ETS from delivering the necessary investment signal to reduce CO?
emissions in a cost-efficient manner and from being a driver of low-carbon
innovation contributing to economic growth and jobs.

(5) In order to address that problem and to make the ... ETS more
resilient in relation to supply-demand imbalances, so as to enable the ...
ETS to function in an orderly market, [an MSR] ... should be established
in 2018 and it should be operational as of 2019. The [MSR] will also
enhance synergy with other climate and energy policies. In order to preserve
a maximum degree of predictability, clear rules should be set for placing
allowances in the [MSR] and releasing them from it. ...

(8) The planned reintroduction of 300 million allowances in 2019 and
600 million allowances in 2020, as determined in Commission Regulation
(EU) No 176/2014, would undermine the aim of the [MSR] to tackle
structural supply-demand imbalances. Accordingly, those 900 million
allowances should not be auctioned in 2019 and 2020 but should instead be
placed in the [MSR].

16 Article 1 of that decision, headed ‘Market stability reserve’, provides:

‘1. [An MSR] shall be established in 2018 and the placing of allowances
in the [MSR] shall operate from 1 January 2019.

2. 'The quantity of 900 million allowances deducted from auctioning
volumes during the period 2014-2016, as determined in Regulation (EU)

61




62

Krzysztof Kucharski, Henryk Nowicki

No 176/2014 pursuant to Article 10(4) of Directive 2003/87/EC, shall not
be added to the volumes to be auctioned in 2019 and 2020 but shall instead
be placed in the [MSR].

3. Allowances not allocated to installations pursuant to Article 10a(7)
of Directive 2003/87/EC and allowances not allocated to installations
because of the application of Article 10a(19) and (20) of that Directive shall
be placed in the [MSR] in 2020. The Commission shall review Directive
2003/87/EC in relation to those unallocated allowances and, if appropriate,
submit a proposal to the European Parliament and to the Council.

4. The Commission shall publish the total number of allowances
in circulation each year, by 15 May of the subsequent year. ...

5. Each year, a number of allowances equal to 12% of the total number
of allowances in circulation, as set out in the most recent publication as
referred to in paragraph 4 of this Article, shall be deducted from the volume
of allowances to be auctioned by the Member States under Article 10(2)
of Directive 2003/87/EC and shall be placed in the [MSR] over a period
of 12 months beginning on 1 September of that year, unless the number
of allowances to be placed in the [MSR] would be less than 100 million.
In the first year of [operation of the MSR], placements shall also take place
between 1 January and 1 September of that year of 8% (representing 1% for
each calendar month) of the total number of allowances in circulation as set
out in the most recent publication.

Without prejudice to the total amount of allowances to be deducted
pursuant to this paragraph, until 31 December 2025, allowances referred to
in point (b) of the first subparagraph of Article 10(2) of Directive 2003/87/
EC shall not be taken into account when determining Member States’
shares contributing to that total amount.

6. In any year, if the total number of allowances in circulation is less
than 400 million, 100 million allowances shall be released from the [IMSR]
and added to the volume of allowances to be auctioned by the Member
States under Article 10(2) of Directive 2003/87/EC. Where fewer than
100 million allowances are in the [IMSR], all allowances in the [MSR] shall
be released under this paragraph.

7.Inany year, if paragraph 6 of this Article is not applicable and measures
are adopted under Article 29a of Directive 2003/87/EC, 100 million
allowances shall be released from the [MSR] and added to the volume of
allowances to be auctioned by the Member States under Article 10(2) of
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Directive 2003/87/EC. Where fewer than 100 million allowances are in the
[MSRY], all allowances in the [MSR] shall be released under this paragraph.

Background to the dispute

17. In November 2012, the Commission compiled a report for the
European Parliament and the Council, headed “The state of the European
carbon market in 2012’ (COM(2012) 652 final; ‘the report on the state of
the European carbon market in 2012°) and stated that, at the beginning of
the third trading period, the ETS had a growing structural imbalance in the
supply and demand of allowances, which resulted in an excess that could
reach around 2 billion allowances.

18. In order to remedy that imbalance, on 22 January 2014, the
Commission submitted a proposal for a decision of the European Parliament
and of the Council concerning the establishment and operation of a market
stability reserve for the Union greenhouse gas emission trading scheme and
amending Directive 2003/87 (COM(2014) 20 final; ‘the 2014 Commission
proposal’).

19. In the impact assessment accompanying the proposal for
a decision of the European Parliament and of the Council concerning the
establishment and operation of a market stability reserve for the Union
greenhouse gas emission trading scheme and amending Directive 2003/87/
EC (SWD(2014) 017 final; ‘the impact assessment’), the Commission
confirmed that the structural surplus of emission allowances in the ETS,
which had accrued rapidly between 2008 and 2012, could compromise the
scheme’s capacity to reach its long-term targets in a cost-effective manner,
unless legislative measures were taken.

20. The 2014 Commission proposal was considered by the Council and
its preparatory bodies during a series of meetings held from the end of
January 2014 until May 2015. Negotiations with the European Parliament
led to the adoption of the contested decision on 6 October 2015.

Forms of order sought and procedure before the Court

21.'The Republic of Poland claims that the Court should:

— annul the contested decision; and

— order the Parliament and the Council to pay the costs.

22. The Parliament and the Council contend that the Court should:

— dismiss the action in its entirety; and

— order the Republic of Poland to pay the costs.

63




64

Krzysztof Kucharski, Henryk Nowicki

23. By decision of 1 June 2016, the Kingdom of Denmark, the Federal
Republic of Germany, the Kingdom of Spain, the French Republic and the
Commission were granted leave to intervene in support of the form of order
sought by the Parliament and the Council. On the same date, the Kingdom
of Sweden was granted leave to intervene in support of the form of order

sought by the Council.

The action

The first plea in law, alleging infringement of Article 192(1)
TFEU, read in conjunction with point (c) of the first subparagraph of
Article 192(2) TFEU

Arguments of the parties

24.'The Republic of Poland claims that the contested decision infringes
Article 192(1) TFEU, read in conjunction with point (c¢) of the first
subparagraph of Article 192(2) TFEU, in that it was adopted in accordance
with the ordinary legislative procedure although it constitutes a measure
significantly affecting a Member State’s choice between different energy
sources and the general structure of its energy supply within the meaning of
the latter provision. Under the first subparagraph of Article 192(2) TFEU,
such a decision should have been adopted by the Council unanimously,
in accordance with the special legislative procedure.

25. In the first place, that Member State submits that it follows from
the wording of point (c) of the first subparagraph of Article 192(2) TFEU
that the choice of that provision as a legal basis must be based on an
assessment of the specific effects flowing from the implementation of the
environmental measures laid down by the legislative measure at issue, rather
than the objectives pursued by its adoption.

26. 'The Republic of Poland points out that, according to the wording of
point (c) of the first subparagraph of Article 192(2) TFEU, that provision is
intended to cover ‘measures significantly affecting a Member State’s choice
between different energy sources and the general structure of its energy
supply’, rather than measures seeking to have a significant influence on that
choice. Consequently, it claims that, if it were accepted that the choice of
that provision as a legal basis may be justified on anything other than an
assessment of the specific effects of a measure, the special procedure laid
down in that provision would be rendered meaningless and the simple fact
that the draftsman of a proposed measure states that such a measure does
not have the purpose of affecting a Member State’s choice between different
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energy sources would be sufficient for it to evade the requirement that the
special legislative procedure be applied.

27. That Member State claims that such an analysis is not contrary
to the Court’s case-law on the subject of the choice of legal basis. More
specifically, it follows from the judgments of 23 February 1999, Parliament v
Council (C-42/97,EU:C:1999:81, paragraph 63) and of 12 December 2002,
Commission v Counci/ (C-281/01, EU:C:2002:761, paragraphs 40 and 41)
that the effects produced by a legislative measure form part of the objective
elements that can be subject to judicial review.

28. In the second place, the applicant Member State claims that, taking
into account the overall energy context in Poland, the contested decision
significantly aftects its choice between different energy sources and the
general structure of its energy supply.

29. In that regard, the Republic of Poland submits that it is particularly
reliant on fossil fuels, so much so that 83% of the energy that is produced
there comes from coal and lignite. The establishment of the MSR would
result in an increase in the price of emission allowances that would
inevitably lead to changes within the energy sector of that Member State.
In the present case, the use of natural gas would increase and, in 2035, would
reach 700% of its current level. On the other hand, without the MSR, the
Polish energy sector would continue to rely principally on lignite and coal.
In addition, the use of natural gas would greatly exceed the current national
level of extraction of that raw material, which would lead to an increase
in the volume of imports and, consequently, would affect the security of the
Republic of Poland’s energy supply.

30. According to that Member State, the implementation of the MSR
will result in an increase in emission allowance prices which will also lead to
a change in the competitiveness of various types of power station and in the
structure of electricity production at a national level, as well as to a decrease
in the competitiveness of the energy sector and the Polish economy.

31. In order to illustrate the influence of the contested decision on
its energy mix, the Republic of Poland submitted in an annex to its reply
a document headed ‘Study on the influence of the market stability reserve
mechanism [in accordance with Decision 2015/1814] on the structure
of Poland’s energy mix’ compiled by the Krajowy Osrodek Bilansowania

i Zarzadzania Emisjami (National Centre for Emissions Management,

Poland).

65




66

Krzysztof Kucharski, Henryk Nowicki

32. In the third place, the Republic of Poland claims that, in any event,
it is clear from the impact assessment accompanying the 2014 Commission
proposal that the fight against the supply-demand imbalance on the
emissions allowance market is an instrumental aim of the contested decision,
which, in reality, seeks to fix allowance prices at a correct level. Subsequently,
that price should redirect Member States towards renewable energies or
towards fuels that have lower carbon emissions and, thus, cause a change
in the structure of their energy supply by diversifying it and reducing the
portion of energy obtained from fossil fuels.

33. It follows from the above that the correcting of the market imbalance
through an increase in the price of allowances, should allow the principal
objective of the contested decision to be reached, namely the evolution
of the energy mix of Member States, which confirms that the contested
decision should have been adopted on the basis of point (c) of the first
subparagraph of Article 192(2) TFEU.

34. In response to the Council’s argument that a change in prices will
not force operators to take a specific position, as they would still have the
option of either buying allowances or reducing emissions, or even passing
on the cost to their customers, the Republic of Poland responds that, on
a wholesale energy market that is functioning correctly, an operator has
limited options to pass on the cost to its customers. It may be feasible to
pass on such costs in the short term, but, in the longer term, an operator
who uses coal would either have to compete against other operators who are
using, for example, natural gas, by obtaining lower production costs, or give
up coal in favour of other energy sources, in order to counteract increased
energy production costs.

35. Finally, the Republic of Poland disputes the arguments of the
defendant institutions as to the decreasing size of the portion reserved for
combustion plants across the entirety of the Member States covered by
the ETS, due to the constantly growing field of application of Directive
2003/87. Data from the European Environment Agency (EEA) show that
the portion of combustion emissions has undergone no significant change
during the first years of the third trading period and its level in Poland is
clearly higher than the average across all Member States.

36. The Council and the Parliament, supported by the interveners, claim
that the first plea in law should be rejected.
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Findings of the Court

37. In order to adjudicate on the present plea in law, it must be noted that,
as the Council and the European Parliament rightly point out, the Court
was prompted to examine the nature of the exception laid down in the first
subparagraph of Article 192(2) TFEU in its judgment of 30 January 2001,
Spain v Council (C-36/98, EU:C:2001:64) when interpreting the second
indent of the first subparagraph of Article 130s(2) of the EC Treaty, which
corresponds to the second indent of point (b) of the first subparagraph of
Article 192(2) TFEU.

38. In that case, the Court noted that the choice of the legal basis for
an EU measure must rest on objective factors amenable to judicial review,
which include, inter alia, the aim and content of that measure (judgments of
30 January 2001, Spain v Council, C-36/98, EU:C:2001:64, paragraph 58 and
59,and of 11 June 2014, Commission v Council, C-377/12, EU:C:2014:1903,
paragraph 34 and the case-law cited).

39. Although the case that gave rise to the judgment of 30 January
2001, Spain v Council (C-36/98, EU:C:2001:64) related to the exception
in point (b) of the first subparagraph of Article 192(2) TFEU, the same
reasoning must be followed in respect of the provisions in point (c) of the
first subparagraph of Article 192(2) TFEU. Thus, it follows from that case-
law that the choice of point (c) of the first subparagraph of Article 192(2)
TFEU as a legal basis cannot be founded on factors other than those
consistently taken into the account by the Court in its case-law.

40. The fact that, when the Court delivered that judgment, the wording
of the second indent of the first subparagraph of Article 130s(2) of the EC
Treaty contained the word ‘concerning’, and not the word ‘affecting’, does
not call into question the conclusions that must be drawn from it for the
purposes of resolving the present dispute. It is clear from the reasoning
followed by the Court in that judgment that it understood those two terms to
be broadly equivalent, as is demonstrated by paragraph 52 of that judgment,
in which it is noted that the second indent of the first subparagraph of
Article 130s(2) of the EC Treaty refers to measures affecting the territory
and land of Member States, as well as their water resources, as such.

41. Given that, in order to know the real and specific effects of a legislative
measure, it is necessary to analyse those effects after its entry into force, the
legislature’s choice would have to be based on assumptions as to the likely
impact of that measure, which, by their nature, are speculative and are in no
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way objective factors amenable to judicial review within the meaning of
paragraph 38 above.

42. Consequently, it must be found that the assessment of the effect of
an EU measure on a Member State’s energy policy is not a factor that must
be assessed in addition to the aim and content of that act, or by derogation
therefrom.

43. Further, as the Council noted, Article 192(2) TFEU must be read
in conjunction with Article 191 TFEU, which seeks to give the European
Union a role in the preservation of the environment and the fight against
climate change, in particular by establishing and executing international
agreements to that end.

44. As the measures taken to that end necessarily affect the energy
sector of Member States, a broad interpretation of point (c) of the first
subparagraph of Article 192(2) TFEU would risk having the effect of
making recourse to the special legislative procedure, which the Treaty FEU
intended as an exception, into the general rule.

45. That conclusion is irreconcilable with the Court’s case-law, according
to which provisions that are exceptions to principles must be interpreted
strictly (see, by analogy, judgment of 10 June 2010, Bruno and Others,
C-395/08 and C-396/08, EU:C:2010:329, paragraph 35 and the case-law
cited).

46. It follows that point (c) of the first subparagraph of Article 192(2)
TFEU can form the legal basis of an EU measure only if it follows from
the aim and content of that measure that the primary outcome sought by
that measure is significantly to affect a Member State’s choice between
different energy sources and the general structure of the energy supply of
that Member State.

47. With regard to the Republic of Poland’s argument that the special
procedure laid down by that provision could be circumvented by the
draftsman of a proposed measure stating that the aim pursued by that
measure is not to affect a Member State’s choice of energy source, the Court
points out that not only the aim, but also the content of the adopted measure
are essential factors when reviewing the merits of the legal basis of that act.

48. In the light of the foregoing, it is necessary to review the merits of
the legal basis of the contested decision with regard to its aim and content.

49. As a preliminary point, the Court notes that the contested measure
is, indeed, intrinsically linked to Directive 2003/87. However, according to
settled case-law, the legal basis for a measure must be determined having
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regard to its own aim and content and not to the legal basis used for the
adoption of other EU measures that might, in certain cases, display similar
characteristics (judgment of 10 January 2006, Commission v Parliament
and Council, C-178/03, EU:C:2006:4, paragraph 55). Consequently, as
the Republic of Poland rightly states, the analysis of the legal basis of the
contested decision must be carried out independently from the analysis of
the legal basis of Directive 2003/87.

50. As to the aim of the contested decision, the reasons justifying the
adoption of that decision must be recalled.

51. As the explanatory memorandum of the 2014 Commission
proposal states, at the start of the third trading period, the ETS had a large
imbalance between the supply and demand of allowances, as has been noted
in paragraphs 17 and 18 above.

52. 'The reason for this imbalance is primarily a mismatch between the
supply of auction emission allowances, which is fixed in a rigid manner, and
demand for them, which is flexible and is impacted by economic cycles,
fossil fuel prices and other drivers. Therefore, while weakened demand
usually goes hand in hand with decreasing supply in the EU carbon market,
that is not also the case for supply of auction allowances, due to the current
regulatory regime.

53. As is noted in both the 2014 Commission proposal and recital 4
of the contested decision, the existence of such a large surplus could affect
the incentivising effect that the establishment of an operational ETS was
supposed to produce and could considerably compromise the ability of that
scheme to achieve its aims at subsequent stages.

54. 'Therefore, recital 5 of the contested decision explains that it is
‘in order to address that problem and to make the [ETS] more resilient
in relation to supply-demand imbalances, so as to enable the [ETS] to
function in an orderly market, [that an MSR] ... should be established
in 2018 and it should be operational as of 2019

55. Recital 8 of that decision also notes that the aim of the MSR is ‘to
tackle structural supply-demand imbalances’.

56. As the Advocate General pointed out in point 22 of his Opinion,
it was only for the purposes of responding to that ‘structural imbalance’,
which was identified in 2012, that the contested decision was adopted.

57. As to the content of that decision, it must be recalled that the MISR
is designed as a quantitative mechanism on the basis of which the volume
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of allowances to be auctioned was automatically adapted, according to
a number of criteria, as detailed in Article 1 of that decision.

58. As follows from Article 1, the MSR takes effect either by preventing
the entry to the market of allowances, or, in the event of a lack of supply,
by releasing a portion of the allowances that had been placed in the reserve.
'Thus, the MSR has the effect of stabilising the market supply of allowances
without adding additional allowances or definitively removing them.

59. Under Article 1(4) of the contested decision, the triggering of
transfers to or from the MSR occurs on the basis of numerical data regarding
the annual level of the supply of allowances to the market published by the
Commission.

60. Thus, it follows from both the aim and the content of that decision
that the MSR was designed as a tool seeking, in the first place, to remedy
existing imbalances and, in the second place, to render the ETS more
resistant to any future event on a sufficiently large scale as to disturb seriously
the balance between the supply and demand of allowances.

61. In essence, it is a one-off intervention on the part of the legislature
for the purpose of correcting a structural weakness of the ETS that could
prevent the scheme from fulfilling its function of encouraging investment
with a view to reducing carbon dioxide emissions in a cost-effective manner
and being a driver of low-carbon innovation contributing to the fight
against climate change.

62. In the light of the foregoing, it does not follow from the analysis
of the aim and content of the contested decision that the first outcome
pursued by that decision is significantly to affect a Member State’s choice
between different energy sources and the general structure of its energy
supply, with the result that the choice of Article 192(1) TFEU as the legal
basis of that decision would be erroneous in view of the legal basis provided
by point (c) of the first subparagraph of Article 192(2) TFEU.

63. As to the Republic of Poland’s argument that the principal aim
of the contested decision is, in fact, to affect the energy mix of Member
States through an increase in the price of allowances, the Court finds
that, as follows from both the provisions and the background of Directive
2003/87, the ETS was designed as a quantitative instrument in which
a predetermined quantity of emission allowances is released to reach the
desired environmental aim, which, under Article 1 of that directive, is
‘to promote reductions of greenhouse gas emissions in a cost-effective
and economically efficient manner’. It must also be pointed out that that




Poland’s problems regarding the adaptation of the system

scheme does not intervene directly to set the price of allowances, the latter
being determined exclusively by market forces, on the basis of, inter alia,
the scarcity of allowances, combined with the flexibility provided by the
possibility of trading allowances. The price signal created at EU level is
supposed to influence the operational and strategic decisions of investors.

64. It must be held, as observed by the defendant institutions, that, first,
the price of allowances set by the market has no influence on the functioning
of the MSR, which remains, by its nature, neutral in that respect.

65. Second, taking into account the detailed rules governing that
scheme and, inter alia, the fact that the MSR can either prevent the entry
of allowances onto the market or release a number of them, the likely effect
thereof is that it will stabilise the price of emissions rather than increase it.

66. Nonetheless, due to the fact that the total quantity of allowances
available in the ETS falls on the basis of annual linear reduction factor,
it is intrinsic to the logic of such factor that the price of allowances will
gradually increase as time goes on.

67. 'Thus, to the extent that the contested decision corrects a structural
weakness of the ETS, it contributes to that scheme emitting a carbon
price signal at EU level, which allows the Union to reach its goals in terms
of emission reductions and logically involves an increase in the price of
allowances in the future.

68. However, the Court notes that those effects are only an indirect
consequence of the close relationship between the contested decision and
Directive 2003/87.

69. Consequently, as the Advocate General observed in point 24 of his
Opinion, as the MSR is designed merely as a supplement or a correction of
the ETS, the EU legislature was fully entitled to base the contested decision
on Article 192(1) TFEU.

70. In those circumstances, it is not necessary to assess the alleged effects
of the contested decision on the Republic of Poland’s energy mix.

71. In the light of the foregoing, the first plea in law must be rejected as
unfounded.

The second plea in law, alleging infringement of the powers of the
European Council defined in Article 15 TEU and infringement of the
obligation of sincere cooperation

Arguments of the parties

72. 'The Republic of Poland asserts, in essence, that the conclusions of
the European Council of 2014 set the start date of the MSR at 2021.
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73.Bybringing that date forward by two years, as follows from Article 1(1)
of the contested decision, the defendant institutions have encroached upon
the powers of the European Council and undermined the powers of the
Council to define the political directions for the implementation of EU
legislation, as guaranteed by Article 15 TEU.

74. 'The Republic of Poland maintains that that change in the date
for implementation of the MSR also infringes the principle of sincere
cooperation, as the contested decision contains an essential element which
is contrary to the conclusions of the European Council.

75. The defendants and the interveners contest those arguments.

Findings of the Court

76. The second plea in law is divided into two parts alleging, respectively,
infringement of the powers of the European Council, as defined in Article 15
TEU, and infringement of the obligation of sincere cooperation.

77. In the first of those parts, the applicant Member State relies,
in essence, on a literal interpretation of paragraph 2.3 of the 2014 European
Council Conclusions, which set 2021 as the start date for the MSR.

78. In that regard, it must be pointed out that the French-language
version of paragraph 2.3 states: ‘a well-functioning, reformed [ETS] with
an instrument to stabilise the market in line with the Commission proposal
will be the main [EU] instrument to achieve this target; the annual factor to
reduce the cap on the maximum permitted emissions will be changed from
1.74% to 2.2% from [the year] 2021 onwards’.

79. It is clear from the wording of that paragraph that the explicit
reference to 2021 is not directed at the date for implementation of the ETS
but at the date on which the annual reduction factor will be changed.

80. That conclusion is also corroborated by an analysis of other language
versions, in which the punctuation mark used to separate the two sentences
in that paragraph is not a semicolon, as it is in the French version, but a full
stop.

81. Consequently, it must be held, as is submitted by the defendant
institutions, that the European Council did not explicitly set a start date for
the MSR in the 2014 European Council Conclusions.

82. The Republic of Poland also bases its argument on the fact that the
European Council stated that the ETS had to be accompanied by a market
stabilising instrument ‘in line with the Commission proposal’, which, on the

date when the European Council issued that document, envisaged that the
ETS would enter into force in 2021.
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83. In that regard, the Court recalls that Article 15(1) TEU defines the
European Council’s task as being to ‘provide the Union with the necessary
impetus for its development and define the general political directions
and priorities thereof’. That provision specifies that ‘it shall not exercise
legislative functions’.

84. 'The Parliament and Council's legislative power, conferred
in Article 14(1) TEU and Article 16(1) TEU, which reflects the principle
of conferred powers, enshrined in Article 13(2) TEU, and, more broadly,
the principle of institutional balance, characteristic of the institutional
structure of the European Union, means, however, that it is for those
institutions alone to decide the content of a measure (see, with regard to the
Commission’s power of legislative initiative, judgment of 6 September 2017,
Slovakia and Hungary v Council, C-643/15 and C-647/15, EU:C:2017:631,
paragraph 146).

85. As the Advocate General observed in point 33 of his Opinion,
interpreting the reference made to the 2014 Commission proposal as an
order from the European Council not to introduce the MSR until 2021
would effectively lead, first, to the role of the Parliament and the Council
being considered to be no more than rubber stamping the conclusions of the
European Council and, second, to the European Council being given the
power to interfere directly in the legislative sphere, contrary to the principle
of the conferral of powers laid down in Article 13(2) TEU.

86. Furthermore, the alleged effect of the ‘political’ nature of the
European Council’s conclusions on both the Parliament and the Council’s
legislative power cannot be a ground on which the Court may annul the
contested decision (see, to that effect, judgment of 6 September 2017,
Slovakia and Hungary v Council, C-643/15 and C-647/15, EU:C:2017:631,
paragraph 145).

87. 'The first part of the second plea must therefore be rejected as
unfounded.

88. In the light of the foregoing, the second part of the second plea
in law must also be rejected.

89. As follows from paragraph 85 above, the consequence of the Member
State’s proposed interpretation is that the Parliament and the Council’s
powers would be compromised in favour of following the political will
expressed by the European Council.

90. According to settled case-law, sincere cooperation between EU
institutions, as provided for in Article 13(2) TEU, is to be exercised within
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the limits of the powers granted by the Treaties to each institution. The
obligation arising under that provision is therefore not capable of modifying
those powers (see, to that effect, inter alia, judgments of 14 April 2015,
Council v Commission, C-409/13, EU:C:2015:217, paragraph 64 and the
case-law cited, and of 6 October 2015, Counci/ v Commission, C-73/14,
EU:C:2015:663, paragraph 84 and the case-law cited). Consequently, such
cooperation cannot undermine one EU institution’s capacity to exercise its
powers to the benefit of another institution.

91. It follows that the second plea in law must be rejected in its entirety
as unfounded.

The third plea in law, alleging infringement of the principles of legal
certainty and the protection of legitimate expectations

Arguments of the parties

92. By its third plea in law, the Republic of Poland submits, in essence,
that the setting of the date on which the MSR was to be established was
contrary to the principles of legal certainty and the protection of legitimate
expectations.

93. In the first place, it notes that the EU legislature could not validly
change the principles of the functioning of the ETS, in particular the
number of allowances available on the market during a particular trading
period, without compromising the foreseeability of that scheme.

94. According to the applicant Member State, the establishment of
trading periods by Directive 2003/87 not only pursues an administrative
aim, but above all permits undertakings to define their strategy specifically
in the light of the quantity of allowances available for the period in question.

95. In the second place, the Republic of Poland submits that, on the
basis of the agreements entered into previously by the European Union,
in particular Regulation No 176/2014 and the 2014 Commission proposal,
a prudent and circumspect operator could not, in any event, have predicted
that the number of allowances available on the market would be drastically
limited during the last years of the current trading period.

96. In that regard, the Republic of Poland observes that Regulation
No 176/2014 stipulated that 900 million emission allowances that were
withdrawn from sale during 2014 and 2015 would be auctioned during
2019 and 2020.

97. Further, the publication of that regulation at the same time as the
2014 Commission proposal, which established 2021 as the ETS start date,
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gave rise to the reasonable expectation among market operators that the
solutions laid down in that regulation would be complied with subsequently.

98. With regard to the arguments above, the Republic of Poland notes
that market operators legitimately expected that allowances that have been
temporarily withdrawn would be reintroduced onto the market during 2019
or 2020, and that they based such operational forecasts on the trust that
they placed in such reintroduction.

99. The defendant institutions and the interveners contest the Republic
of Poland’s arguments.

Findings of the Court

100. In order to adjudicate on the third plea in law, the Court recalls that
it follows from its case-law that the principle of legal certainty, the corollary
of which is the principle of the protection of legitimate expectations, requires,
inter alia, that rules of law be clear, precise and predictable in their effect,
especially when they may have adverse consequences on individuals and
undertakings (judgment of 20 December 2017, Global Starnet, C-322/16,
EU:C:2017:985, paragraph 46 and the case-law cited).

101. It should be noted, first, that the contested decision, adopted on
6 October 2015, provides that the MSR must be created during 2018
in order to be operational only from 1 January 2019.

102. Second, that decision describes clearly and precisely the functioning
of the MSR and explains, inter alia, the conditions and procedures for
placing allowances into the MSR and removing them from it.

103. Article 1 of the contested decision provides that, in the first year of
the MSR’s operation, 8% of the total number of allowances in circulation
are to be placed in the reserve between 1 January and 1 September of that
year. Thereafter, the reserve must adjust the annual volumes of allowances
to be auctioned.

104. Pursuant to Article 1, from 2019 a number of allowances
corresponding to 12% of the total number of allowances in circulation is to
be deducted from the volume of allowances to be auctioned by the Member
States under Article 10(2) of Directive 2003/87 and is to be placed in the
reserve over a period of 12 months beginning on 1 September of that year,
unless the number of allowances to be placed in the reserve would be less
than 100 million. Further, Article 1 provides that if, in any year, the total
number of allowances in circulation is less than 400 million, 100 million
allowances are to be released from the reserve and added to the volume of
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allowances to be auctioned by the Member States under Article 10(2) of
Directive 2003/87.

105. The total number of allowances in circulation is to be published by
the Commission on the basis of criteria established in Article 1(4) of the
contested decision.

106. Article 3 of the contested decision assigns the Commission the
task of monitoring the implementation of the MSR and its possible effects
on competitiveness, as well as requiring it regularly to review its operation.

107. Finally, it is stipulated that the 900 million allowances deducted
from auctioning volumes during the period 2014-2016, under Regulation
No 176/2014, are not to be added to the volumes to be auctioned in 2019
and 2020, but are instead to be placed in the reserve, so as not to undermine
the aim of the latter.

108. Consequently, the contested decision establishes objective and
transparent legal rules allowing those concerned to inform themselves as to
the details and establishes a transition period of a sufhicient duration to allow
economic operators to adapt to the new system that has been implemented.

109. In such circumstances, it must be held that the Republic of Poland
has not succeeded in establishing any infringement of the principle of legal
certainty by the contested decision.

110. As to the possibility of relying on the principle of the protection of
legitimate expectations, it follows from settled case-law that such protection
is afforded to each economic operator with regard to whom an institution
has given rise to justified hopes. Within the meaning of that case-law,
in whatever form it is given, information which is precise, unconditional
and consistent and comes from authorised and reliable sources constitutes
assurances capable of giving rise to such hopes (judgment of 14 March 2013,
Agrargenossenschaft Neuzelle, C-545/11, EU:C:2013:169, paragraphs 24 and
25 and the case-law cited).

111. However, if a prudent and alert economic operator can foresee the
adoption of an EU measure likely to affect his interests, he cannot plead the
principle of protection of legitimate expectations if the measure is adopted
(judgment of 14 March 2013, Agrargenossenschaft Neuzelle, C-545/11,
EU:C:2013:169, paragraph 26).

112. Further, with regard to reliance on the principle of the protection
of legitimate expectations due to the actions of the EU legislature, it must
be noted that the Court has acknowledged that that legislature has a broad
discretion where its action involves political, economic and social choices
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and where it is called on to undertake complex assessments and evaluations
(judgment of 16 December 2008, Arcelor Atlantique et Lorraine and Others,
C-127/07, EU:C:2008:728, paragraph 57).

113. In the present case, the Court notes that no assurance was given to
economic operators participating in the ETS that would have justified them
forming legitimate expectations that the number of allowances would not
be changed during the trading period.

114. First, as the defendant institutions have observed, several provisions
of Directive 2003/87 state explicitly that it may be necessary to adapt the
ETS rules.

115. Recital 22 of that directive provides, inter alia, that it ‘should be
reviewed in the light of developments in that context and to take into
account experience in its implementation’.

116. As is set out in the review clause in the third subparagraph of
Article 9 of that directive, ‘the Commission shall review the linear factor
and submit a proposal, where appropriate, to the European Parliament and
to the Council as from 2020, with a view to the adoption of a decision by
2025’

117. Article 29 of the same directive explicitly mentions the case of
the market not functioning properly, which is to be established by the
Commission in a report submitted to the Parliament and the Council,
which may, it appropriate, include proposals for improvement.

118. It must be noted that none of those provisions limits the EU
legislature’s power to intervene during trading periods.

119. Second, the various amendments made to Directive 2003/87 show
that, on a number of occasions, legislative and non-legislative measures,
which were incidentally not contested by the Republic of Poland, changed
the availability of allowances during a trading period.

120. By way of example, Article 1(9) of Directive 2009/29, which
amends Article 9 of Directive 2003/87, started the annual linear reduction
of allowances during ‘the period from 2008 to 2012".

121. Article 1 of Decision No 1359/2013/EU of the European
Parliament and of the Council of 17 December 2013 amending Directive
2003/87 claritying provisions on the timing of auctions of greenhouse gas
allowances (O] 2013 L 343, p. 1), which amended Article 10(4) of Directive
2003/87, provides that ‘where an assessment shows for the individual
industrial sectors that no significant impact on sectors or subsectors exposed
to a significant risk of carbon leakage is to be expected, the Commission may,
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in exceptional circumstances, adapt the timetable for the period referred to
in Article 13(1) beginning on 1 January 2013 so as to ensure the orderly
functioning of the market’.

122. Lastly, Article 1 of Commission Regulation No 176/2014 provided
for a reduction during the period 2014-2016 in the volume of allowances to
be auctioned in each given year.

123. Consequently, as was observed by the Advocate General in point 42
of his Opinion, no guarantee was given, either on the adoption of Directive
2003/87 or on the adoption of Directive 2009/29, which amended it, that
the operation of the ETS as originally described would remain unchanged
or could be modified only at the end of a trading period.

124. 'That conclusion is also evident from the specific characteristics of
the ETS.

125. First, as has been recalled in paragraph 112 above, the ETS is
a complex scheme in the context of which the Court has recognised that the
EU legislature has the power to have recourse to a step-by-step approach
in the light of the experience gained where it is called on to restructure
it (see, to that effect, judgment of 16 December 2008, Arcelor Atlantique et
Lorraine and Others, C-127/07, EU:C:2008:728, paragraph 57).

126. Second, it must be noted that, as the defendant institutions submit,
the ETS, as the principal instrument of the European Union’s climate policy,
is a permanent instrument that is not limited in time and that produces its
effects beyond either individual or collective trading periods.

127. 'The trading periods, which were adopted in order to align the ETS
with the expiry dates laid down in the relevant international instruments,
cannot prevent the legislature from intervening in that instrument itself if
it becomes apparent that the latter is no longer capable of achieving the
aims for which it was established.

128. Consequently, not only can an interpretation of Directive 2003/87
that the legislature could change the rules relating to the ETS only at the
end of a trading period not be justified on the basis of the directive itself, but
it would also be contrary to the Court’s case-law on the ETS.

129. Lastly, in response to the arguments raised by the Republic of
Poland summarised in paragraphs 94 to 96 above, it must be noted that the
2014 Commission proposal is a preparatory document that, by definition,
cannot be considered to be definitive. Such a document could not give rise
to reasonable expectations, because, having regard to the nature of the EU
legislative process, an initial proposal will in theory be amended during that
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process. Therefore, that proposal cannot provide a precise and unconditional
assurance within the meaning of the case-law recalled in paragraph 110
above.

130. As to the Republic of Poland’s arguments on the commitments
made by the European Union pursuant to Regulation No 176/2014,
it must be found that that regulation was adopted in the context of the
Commission’s implementing power in that area and that it could not be
interpreted as a guarantee that no legislative intervention would render its
content inoperative.

131. Furthermore, both the 2014 Commission proposal and Regulation
No 176/2014 clearly show that the relevant institutions were concerned
about the ETS’s endemic imbalance and intended to adopt appropriate
measures.

132. In that regard, recital 3 of Regulation No 176/2014 states,
in particular, that ‘account should be taken of exceptional changes in drivers
determining the balance between the demand for and supply of allowances’.

133. The 2014 Commission proposal is accompanied by an impact
assessment describing the ETS’s structural imbalance and a warning of
the need to take legislative measures. Several options for intervention are
considered there, including some that mention a start date for the MSR
earlier than 2021.

134. In addition, the public became aware of a serious dysfunction
in the ET'S with regard to its ability to create a price signal at the very latest
upon the publication of the report on the state of the European carbon
market in 2012. That report contained two types of measure intended to
solve the problems identified, namely, first, a review of the auction timetable
as a short-term measure and, second, the adoption of structural measures
divided into six options, including the option permanently to withdraw
a certain quantity of allowances during the third trading period of the ETS.

135. In the light of the foregoing, it must be found that a prudent and
circumspect economic operator could not expect that the legislative context
at issue would remain unchanged and that the institutions concerned would
take no measures in order to remedy the ETS’s structural imbalance prior
to 2020.

136. In those circumstances, the third plea in law must be rejected as
unfounded.

The fourth and fifth pleas in law

Arguments of the parties
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137. By its fourth plea in law, the Republic of Poland submits that the
contested decision infringes the principle of proportionality in that the
measures it lays down will not satisfy the criterion of necessity and imposes
excessively heavy charges on entities participating in the ETS.

138. 'The implementation of an MSR is allegedly not an essential
measure for achieving the target of a 20% reduction in emissions by 2020
in accordance with the European Union’s international commitments.

139. The applicant Member State observes that the level of the reduction
envisaged by the E'T'S was set by determining the total number of emission
allowances permitted for the period 2013 to 2020. Consequently, the
withdrawal of emission allowances allocated for that period would require
the European Union and its Member States to reach a higher reduction
target by comparison with those that are actually declared at an international
level in the context of the second commitment period of the Kyoto protocol
to the United Nations Framework Convention on Climate Change.

140. It follows that the contested decision does not satisfy the criterion
of necessity.

141. The contested decision is also disproportionate, as it imposes non-
essential charges on undertakings in order to achieve the 20% level of
emissions reduction as set by the European Union, in accordance with its
international commitments.

142. By its fifth plea in law, the Republic of Poland submits that the
effects of the contested decision have not been duly examined.

143. In the first place, that Member State submits that the impact
assessment thataccompanied the 2014 Commission proposal was inadequate
with respect to its assessment of the effects of the contested decision on
Member States and the emission allowance market. That Member State
claims that the assessment has a number of lacunae in fundamental areas,
such as the effects of the contested decision on the labour market, the
competitiveness of undertakings and society’s standard of living.

144. In the second place, the Republic of Poland submits that the
assessments made during the negotiations prior to the adoption of the
contested decision have not been made public and have also not been the
subject of public consultation.

145. In the third place, the Republic of Poland claims that, by significantly
amending the 2014 Commission proposal without carrying out a full and
appropriate assessment of the effects of the proposed amendments, the
defendant institutions infringed their obligation duly to assess those effects.
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146. The defendant institutions and the interveners contest the Republic
of Poland’s arguments put forward in support of the fourth and fifth pleas
in law.

Findings of the Court

147. By its fourth plea in law, the Republic of Poland submits, in essence,
that the contested decision infringes the principle of proportionality on
the ground that it will lead to higher emissions reduction targets being
achieved than those stemming from the European Union’s international
commitments and those set by Directive 2003/87.

148. With regard to the fifth plea in law, that Member State alleges,
first, that the Commission carried out a subjective and incomplete impact
assessment and, second, that the Parliament and the Council did not
analyse the consequences of the measures that they were preparing to adopt,
which differed from the proposals whose effects had been assessed by the
Commission. In addition, it alleges that the Parliament and the Council
failed to organise open public consultations during the legislative procedure.

149. It is appropriate to consider those two pleas together.

150. At the outset, the point must be made that,in an area of evolving and
complex technology, the EU legislature has a broad discretion, in particular
as to the assessment of highly complex scientific and technical facts in order
to determine the nature and scope of the measures that it adopts, whereas
review by the EU judicature has to be limited to verifying whether the
exercise of such powers has been vitiated by a manifest error of appraisal
or a misuse of powers, or whether the legislature has manifestly exceeded
the limits of its discretion. In such a context, the EU judicature cannot
substitute its assessment of scientific and technical facts for that of the
legislature on which the Treaty has placed that task (judgment of 8 July
2010, Afton Chemical, C-343/09, EU:C:2010:419, paragraph 28).

151. Further, the EU legislature’s broad discretion, which implies limited
judicial review of its exercise, applies not only to the nature and scope of
the measures to be taken but also, to some extent, to the finding of the
basic facts (judgments of 7 September 2006, Spain v Council, C-310/04,
EU:C:2006:521, paragraph 121, and of 8 July 2010, Afton Chemical,
C-343/09, EU:C:2010:419, paragraph 33).

152. However, even though such judicial review is of limited scope,
it requires that the EU institutions that have adopted the act in question
must be able to show before the Court that in adopting the act they actually
exercised their discretion, which presupposes the taking into consideration

81




82

Krzysztof Kucharski, Henryk Nowicki

of all the relevant factors and circumstances of the situation the act was
intended to regulate (judgments of 7 September 2006, Spain v Council,
C-310/04, EU:C:2006:521, paragraph 122, and of 8 July 2010, Afton
Chemical, C-343/09, EU:C:2010:419, paragraph 34).

153. It follows that the institutions must at the very least be able to
produce and set out clearly and unequivocally the basic facts which had to
be taken into account as the basis of the contested measures of the act and on
which the exercise of their discretion depended (judgment of 7 September
2006, Spain v Council, C-310/04, EU:C:2006:521, paragraph 123).

154. In that regard, it must be noted that the report on the state of
the European carbon market in 2012 was the first basis that allowed the
problem associated with the surplus of allowances in the context of the
ETS to be identified and considered the possible legislative responses. That
assessment was followed in January 2014 by an impact assessment that
accompanied the 2014 Commission proposal.

155. Contrary to what is submitted by the Republic of Poland, it follows
from that assessment that,in paragraph 6 thereof, the Commission examined
in detail the various options for remedying the ETS’s imbalance, as well as
sub-options consisting of variations on those options.

156. In addition, with regard to the particular option envisaging the
creation of the MSR, the Commission also evaluated, in paragraph 7.1.3 of
the impact assessment, a number of possibilities envisaging different start
dates for the MSR, while paragraphs 6.2.3.2 and 7.1 of that assessment
examine the criteria for the setting of volume-based triggers for the release
of allowances from or their entry into the reserve.

157. Further, it also follows from that assessment that the Commission
examined in detail a whole series of social and economic aspects connected
to the various options considered.

158.'Thus, paragraph 7.2.3 of that impact assessment contains conclusions
as to the effect of the MSR on the evolution of the price of allowances.
Paragraphs 7.3 and 7.4 of that assessment set out considerations relating
to auctions and competitiveness. More specifically, paragraph 7.4.2 of that
assessment discusses the potential indirect effects on the price of electricity,
while paragraph 7.5 thereof considers the social eftects and the effects on
the labour market. Finally, paragraph 7.6 of that assessment evaluates the
effects on the environment.

159. Moreover, it must be recalled that the Court has found that an
impact assessment is not binding on either the Parliament or the Council
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(judgment of 8 July 2010, Afton Chemical, C-343/09, EU:C:2010:419,
paragraph 57).

160. It is evident from the documents submitted to the Court that
the legislature also took into account other findings that became available
during negotiations prior to the adoption of the contested decision.

161. In particular, in an effort to give guidance to the debates in the
Council and the Parliament, on 25 June 2014, the Commission organised
a meeting of experts on the effects of the proposed measures on the market
and the operation of the MSR. A debate on the reserve, bringing together
market operators and national experts, took place on 8 September 2014.
Lastly, on 5 November 2014, the Parliament organised a workshop on the
MSR that was open to the public, in connection with which it also carried
out additional assessments on the start date for the MSR.

162. Furthermore, it is also clear from the documents submitted to the
Court that, during Council meetings, several delegations presented their
evaluations of the effects of the various options during meetings of the
‘Environment’ group. Thus, the deliberations on the proposal for a decision
were supplemented by the factual basis on which the delegates of all Member
States relied in order to define their position during those meetings.

163. It follows from the foregoing that, during the legislative procedure,
the Parliament and the Council took into account the available scientific
data in order to exercise their discretion properly.

164. As the defendant institutions pointed out, a certain number of the
meetings and workshops organised by the EU institutions on the MSR
were public or, at least, the content of those meetings and workshops was
made public. In addition, public consultations also took place when the
proposal for a decision was drawn up by the Commission.

165. In any event, as the Council and the Parliament rightly submit,
it must be noted that the non-public nature of certain consultations cannot
call into question the lawfulness of the contested decision, as the legislature
does not have to ignore facts appearing in non-public documents or
mentioned in non-public meetings.

166. Moreover, as the Advocate General noted in point 54 of his Opinion,
the Parliament, the Council and the Commission cannot be criticised for
not taking into account the Republic of Poland’s alleged particular situation
with regard to the carbon market.

167. It follows from the case-law of the Court that the legislature does
not have to take into consideration the particular situation of a Member
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State where the EU measure has an impact in all Member States and
requires that a balance between the different interests involved is ensured,
taking account of the objectives of that measure. Therefore, the attempt
to strike such a balance, taking into account not the particular situation
of a single Member State, but that of all EU Member States, cannot be
regarded as being contrary to the principle of proportionality (see, by
analogy, judgment of 18 June 2015, Estonia v Parliament and Council,
C-508/13, EU:C:2015:403, paragraph 39).

168. It follows that the legislature had sufficient factors within the
meaning of the case-law recalled in paragraphs 152 and 153 above to make
the choices it made in the contested decision.

169. More specifically, as regards the fourth plea in law alleging an
infringement of the principle of proportionality, it must be borne in mind
that that principle is one of the general principles of EU law and requires
that measures implemented through EU law provisions be of such a kind
as to allow the legitimate objectives pursued by the legislation at issue to
be achieved and must not go beyond what is necessary to achieve them
(judgment of 17 October 2013, Billerud Karlsborg and Billerud Skéirblacka,
C-203/12, EU:C:2013:664, paragraph 34 and the case-law cited).

170. 'The Court also noted that, with regard to judicial review of those
conditions, as has been pointed out in paragraph 150 above, the EU
legislature must, nevertheless, be allowed a broad discretion when it is
asked to intervene in an area which entails political, economic and social
choices on its part, and in which it is called upon to undertake complex
assessments. In its judicial review of the exercise of such powers, the Court
cannot substitute its own assessment for that of the EU legislature. It could,
at most, find fault with its legislative choice only if it appeared manifestly
incorrect or if the resultant disadvantages for certain economic operators
were wholly disproportionate to the advantages otherwise offered (judgment
of 17 October 2013, Billerud Karlsborg and Billerud Skéirblacka, C-203/12,
EU:C:2013:664, paragraph 35 and the case-law cited).

171. As was recalled in the context of the assessment of the first plea
in law of the action, the aim of the contested decision is to guarantee the
orderly functioning of the ETS and improve the capacity of Directive
2003/87 to achieve its objectives from the start date of the MSR without
any temporal limit.
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172. In the light of that aim, and taking into account the data available
to the relevant institutions at the date on which they intervened, the content
of the measure adopted cannot reasonably be challenged.

173. The report on the state of the European carbon market in 2012 had
highlighted the structural imbalance affecting the ETS which necessitated
legislative intervention to restore its orderly functioning. In order to put
an end to that imbalance, the number of allowances had to be reduced.
However, as recital 4 of the contested decision states, a change in the linear
tactor will cause the surplus to decline only gradually, such that the carbon
market would have to continue to operate for more than a decade with
a surplus of around 2 billion allowances.

174. 'The creation of an MSR in which surplus allowances are placed
temporarily would therefore be an appropriate solution to reduce the
number of allowances, without abolishing them. In addition, that solution,
firstly, takes into account the situation in which the balance of the scheme
is no longer threatened by a surplus of allowances, but is instead threatened
by a deficit of them, because it stipulated that the reserve would release
onto the market allowances that had been temporarily placed into the
reserve and, secondly, it strengthens the resilience of the ET'S against large-
scale events that may seriously disturb the balance between the supply and
demand of allowances.

175. 'The mechanism laid down by the contested decision is therefore
well adapted to pursuing the objective of reducing the volatility of the
allowance market, without going beyond what was necessary to achieve it.

176. Thus, the legislative decision taken by the EU legislature does not
appear to be manifestly incorrect within the meaning of the case-law cited
in paragraph 170 above.

177. Finally, the Republic of Poland has failed to prove that the
disadvantages resulting from that decision are disproportionate when
compared with the advantages that it also brings, firstly, due to there being
no direct link between the MSR and the setting of the price of allowances
and, secondly, due to the fact that the stabilisation of the price of allowances
clearly forms part of the objective of the contested decision.

178. Taking into account the foregoing, the fourth and fifth pleas
in law must be rejected as unfounded and, consequently, the action must be
dismissed in its entirety.
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Costs

On those grounds, the Court (Second Chamber) hereby:

1. Dismisses the action;

2. Orders the Republic of Poland to pay the costs incurred by the
European Parliament and the Council of the European Union;

3. Orders the Kingdom of Denmark, the Federal Republic of
Germany, the Kingdom of Spain, the French Republic, the Kingdom of

Sweden and the European Commission to bear their own costs.




