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Abstract

This article has explored the features of the employment contract of seafarers. The
parties to this contract are the seafarer and the shipowner, who have their own subjective
rights and obligations, which are defined as contracts of tax and labor law in general. Legal
regulation of contracts is carried out by both international and labor legislation of the sailor's
country. Objective features of seafarers' labor relations necessitate the establishment of
special norms regulating working crew members of seagoing vessels, because they perform
the labor functions of seafarers, attract grounds for sectoral differentiation of legal regulation
of their work. Certainly, seafarers must be very attentive when concluding a contract, pay
attention to the minimum list of clauses of the employment agreement, do not sign an
incomplete agreement, make sure about the specified wages, compensation payments, and
other conditions, show legal literacy.

Keywords: employment contract; labor legislation; shipowner; legal literacy;

legal regulation; crew member; sailor; a sea vessel.
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OCOBJIMBOCTI TPYJIOBHUX JOI'OBOPIB MOPSKIB

Ipuna Ilinnana

Menuko-npupoaHuYii yHiBepcuTeT

JOIICHT Kadeapy 3aralbHUX JUCIUTLIIIH

AHoTanis

B crarti pocnigkeHo, 0coOIMBOCTI TPYAOBOro J0roBopy MopskiB. CTopoHamu B
JTAHOMY JIOTOBOpl € MOpPSIK Ta CYJIHOBJACHMK, SIKI MalOTh CBOi CyO €KTHUBHI IpaBO Ta
000B’SI3KM, 110 BU3HAYAIOTHCS K JIOTOBOPOM TaK 1 TPYAOBMM 3aKOHOJIABCTBOM B LIUIOMY.
[IpaBoBe peryntoBaHHsS JTOTOBOPIB HailiMy 3[1HCHIOETHCS SIK MDKHAPOJHUM Tak 1 TPYIAOBUM
3aKOHOJABCTBOM KpaiHu Mopsika. OO'€KTHMBHI OCOOMUBOCTI TPYAOBHX BIIHOCHUH MOPSKIB
MOPOJKYIOTh HEOOXIHICTh Y BCTAHOBJIEHH] CHEIIAIbHUX HOPM, II0 PETJIAMEHTYIOTh IMPAIlio
YJIEHIB €KIMaXXiB MOPCHKUX CY/AEH, TOMY IO camMeé YMOBU BUKOHAHHS TpYyJI0BOi (pyHKIiT
MOpPSIKAMH  CITYKaTh MIACTaBOIO JUIs Taiy3eBoi audepeHItiaiii mpaBOBOTO PETYIIOBAHHS
iXHpOi mparll. 3a3HayeHO, MOpSKaM TMpU YKIaJaHHI KOHTPAKTy MOTpiOHO OyTm myxe
YBOXHUMH, 3BEpPTaTH YBary Ha MiHIMaJIbHUN TIepeNiK NYHKTIB TPYAOBOi yroau, He
MNUCYBAaTH HE 3allOBHEHY Yrojdy, TMEePecBIMYUTHCS B 3a3HAYCHHI 3apOOITHOI IuIaTH,
KOMITEHCAIITHUX BUILIATAX Ta IHIIMX YMOBAX, TOOTO MPOSBISATH IOPUIUYHY TPAMOTHICTb.

KuwuoBi cioBa: TpyaoBHii J0rOBip; TPyd0Be 3aKOHOJABCTBO; CY/JIHOBJIACHHK;,
IOpPUIMYHA TPAMOTHICTH, NPaBOBe PeryJjIOBaHHS; YJeH eKimaxy, MOpPSIK; MoOpcbKe

CY/JHO.

Presentation of the basic material. The employment contract is the main institution
in the system of labor law. It is considered as the basis for the emergence of labor relations
and at the same time as a form of employment. The employment contract is widely used in all
market economies countries to hire labor.

By its legal nature, an employment contract is an agreement between an employer and
an employee. This main feature is characteristic of all species. Employment contract - a
universal model of employment, the work of a turner, head of enterprise, sailor, artist, the
employee is carried out by this agreement. On the basis of an employment contract, the
employee leases his work's ability to the owner of the means of production (employer). It

should be emphasized that from the point of view of law there is no difference whether a

456



person works under an employment contract at a state enterprise, institution, collective farm,
or an individual. All employees have the same legal status, and any employer is obliged to
comply with all rules and guarantees regarding them provided by labor legislation [1].

After all, one of the sources of legal regulation of seafarers’ work is an employment
contract - a contract. The parties to the employment contract for the performance of work on a
seagoing vessel are the employer and the employee - a seafarer, a member of the ship's crew,
who own a special labor legal personality, due to the requirements determined by the
principles of differentiation of legal regulation of labor, age, citizenship, health, the level of
education of certain categories of workers.

Each of the parties to the employment contract has its own subjective rights and
obligations, which are determined by the individual employment contract and labor legislation
as a whole. The content of the contract is determined by mutual agreement of its parties,
which is a set of conditions establishing mutual rights and obligations of the parties, without
which it can not be considered concluded, it is employment function, internal work schedule
(ie working hours and rest time), wages, etc. The only restriction on this freedom is provided
by Art. 9 of the Labor Code of Ukraine, the rule according to which the parties to the
employment contract may not reduce the level of rights and guarantees established by labor
legislation [2].

"Universal Declaration of Human Rights” on December 10, 1948. Article 23 states
that everyone has the right to work, to free choice of employment, to just and favorable
conditions of work, and to protection against unemployment. Also, in Article 6 of the
Covenant "On Economic, Social and Cultural Rights”, dated 16.12.1966. (Ratified by
Ukraine) it is established that the states participating in this pact (more than 130 countries
participate in it) recognize the right to work, which includes the right of every person to have
the opportunity to earn a living by work which he freely chooses or freely agrees and will take
appropriate steps to ensure this right. Therefore, one of the forms of realization by citizens of
the right to work is the conclusion of an employment contract. One of the fundamental types
of employment contracts is the employment contract. The terms "employment contract™ and
"employment hiring" are in fact homogeneous concepts, because they have the same object -
the labor function of the worker, the same parties - the worker and the employer, the same
essence (rights and responsibilities parties). In this case, there are sufficient grounds to argue
that in a market economy, the employment contract and hiring employment - the same [3].

Thus, the employment contract is a kind of generic concept of employment contract,

which distinguishes between labor relations of employees and labor relations of other
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categories of workers, as the difference between a worker - not a co-owner of the means of
production from the working owner. This determines the degree of contractual freedom of the
parties to the employment contract in the specified working conditions of the worker, namely
the limits of the principle of freedom of contract in the field of labor relations. In this regard,
it is possible to identify such terminological pairs as "employee” and "worker", "employer"
work, and" hired "work, which is integral to this contract.

One of the most important institutions of labor law is the employment contract.
Almost all authors distinguished the employment contract from related civil law contracts
(contracts, powers of attorney, etc.), which is especially important for seafarers' employment
contracts, where there is often a foreign element and the possible use of autonomy of the
parties. The employment contract is the central concept of the institute of labor law, which
groups issues such as labor discipline and work schedule, wages, working hours, breaks, and
part of labor protection, so based on the method of systematic analysis and synthesis can
identify the characteristics of employment contracts [4].

The main characteristics of an employment contract or employment hiring, first of all,
are voluntariness, remuneration, and equality of the parties. But today we do not have to talk
about equality of the parties in the traditional sense of the word. The parties are considered
equal and independent in fact only at the stage of concluding the contract. Here the employee
(the person hired), and the employer have the right to independently choose the contractors of
the futures contract and to put forward conditions which each of them considers necessary to
display in the contents [1].

Article 21 of the Labor Code defines an employment contract as an agreement
between an employee and the owner of an enterprise, institution, organization, or its
authorized body or individual, under which the employee undertakes to perform the work
specified in this agreement, subject to internal labor regulations, and the owner undertakes to
pay employee wages and provide working conditions necessary for the performance of work
provided by labor legislation, collective agreement, and agreement of the parties. The parties
to the employment contract are the employee and the employer [5].

At the same time, the condition of the labor function is obligatory - the range of work
assigned to the employee under personal responsibility and accepted by him when entering
into employment. The Labor Code of Ukraine specifies two possibilities for determining the
job function: by appointment to a position, profession, specialty or clarification of a specific
type of assignment of the employee [6].

In the maritime sector, the legal relationship between worker and employer is very
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specific and involves a number of features of its legal regulation. In time, this can be seen in
the employment contracts of the Navy. International legal regulation of employment contracts
of ship's crew members was considered by the ILO at an early stage of its existence. This
problem was submitted to the 9th session, which took place in Geneva (June 7-24, 1926), the
result of which was the adoption on June 24, 1926. Convention Ne 22 "On employment
contracts of seafarers”, which entered into force on April 4, 1928. (as of December 31, 2001,
ratified by 58 states, the country is not a party to the convention). The Convention contains
special provisions concerning employment contracts for this category of workers, but most of
its articles contain reference rules to national law. Also, it does not define the concept of
"employment contract of a seafarer”, but calls it a "contract of employment”, however, the
Convention "On Labor in Maritime Navigation” of 07.02.06 clearly defines this concept.

The lease agreement, according to the provisions of Art. Under Convention Ne 22,
signed by the shipowner or his representative, on the one hand, and by the seafarer, on the
other. In this part, the Convention and the Ukrainian legislation coincide. In this case, the
national legislation provides for appropriate measures to ensure that the seafarer understands
the contract, ie he is given time to study the contract before signing it, in accordance with the
law of the ship's flag. Specific benefits for seafarers and shipowners when signing a charter
agreement are also established by national law. St. 2 of this Convention defines one of the
parties to a seafarer's charter as any person working onboard a ship and enrolled in a ship's
role. This general definition needs to be concretized and should be formed so that the proper
and clear concept - the sailor [7].

Work on a ship is associated with the combined impact on the body of many
production factors: noise, vibration, change of time and climate zones, ship wobble,
electromagnetic fields of radio frequencies, overheating, cramped workplaces, increased
nervous and emotional stress due to the need to make immediate decisions. , increased
attention, stressful and extreme situations, a high level of responsibility, etc. Since the
seagoing vessel, being a vehicle, is a long time away from the location of the organization of
maritime transport and land infrastructure. Objective features of seafarers' labor relations
necessitate the establishment of special norms regulating the work of crew members of
seagoing vessels because it is the conditions of seafarers who perform the labor function that
serve as a basis for sectoral differentiation of legal regulation of their work. Today, at the
international level and in Ukraine, a significant number of acts on the work of seafarers. The
content of many of them is not consistent with each other or with the general rules of labor

law, which often gives rise to various conflicts. A number of problems arise due to the fact
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that the work of seafarers is regulated not only by labor legislation but also by-laws that are
complex (intersectoral) in nature (one example of which is the Merchant Shipping Code). The
large regulatory framework creates certain difficulties in law enforcement practice,
contributes to violations of the law [8].

For example, Article 54 of the KTMU establishes that the procedure for hiring ship's
crew, their rights and responsibilities, working conditions on board and wages, as well as
social and domestic services at sea and in port, and the procedure and grounds for their
dismissal regulated by the legislation of Ukraine, this Code statute of the service on sea and
fishing vessels, general and sectoral tariff agreements, collective and employment agreements
(contracts).

The UN Convention on the Law of the Sea of December 10, 1982, State 91 stipulates
that a vessel, including its crew, is subject to the law of that state. Therefore, within the
framework of the modern deliberate action of the national legislation of public administration,
including several works. This shows that the Ukrainian sailor works best in the crew of a ship
under the flag of Panama, which is related to the rules of Panamanian labor law [9].

National legislation, Article 21 of the Labor Code of Ukraine defines one of the parties
to the employment contract of the employer. This concept is new for labor law because it has
not been properly enshrined in labor law. But in some acts, its definition is given: Article 10
of the Law of Ukraine "Fundamentals of the legislation of Ukraine on compulsory state social
insurance" of January 14, 1998, Ne 16/98-VR - "employer", is defined as the owner of the
enterprise, institution, organization or the body authorized by it, regardless of ownership, type
of activity and management and individuals who use hired labor, owners of foreign
enterprises and organizations located in Ukraine, branches and representative offices that use
the labor of employees; Art. 1 of the Law of Ukraine "On trade unions, their rights and
guarantees of activity" from 15.09.99 Ne 1045 - XIV - employer refers to the owner of an
enterprise, institution or organization, regardless of ownership, type of activity, industry
affiliation or his authorized body or individual, who in accordance with the law use hired
labor. Various pieces of legislation are quite ambiguous in defining the concept of the
employer. For example, in contrast to the Labor Code of Ukraine, the Labor Code of the
Russian Federation, which came into force on February 1, 2002, contains a definition of
"employer"”, calling it a natural or legal person.

Obviously, this definition fully reflects the legal nature of the employer as a party to
the employment contract in a market economy. It is the legal entity that is the owner of the

enterprise that establishes the organization and acts in legal relations through the authorized
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bodies (director, manager, voice management, etc.), leaving before that the actual side of
contractual relations, including labor. If the hire job under an employment contract an
individual makes, an individual considers as an employer.

The second party to the employment contract is an employee, this status he acquires
upon concluding the employment contract. Therefore, at the stage before the emergence of
labor relations, the legislator, regulating the stage of employment, use the term citizen or
person. St. 24 of the Labor Code of Ukraine stipulates that when concluding an employment
contract, a citizen must provide a passport or other identity document, employment record
book, document on education (specialty, qualification), health status, and other documents.
Establishing guarantees at the employment of separate categories of citizens the legislator in
the same article wrote that the person invited to work by way of transfer from another
enterprise, establishment, the organization by coordination between heads of the enterprises,
establishments, the organizations, cannot be refused in making an employment contract [1]

In light of the issue under consideration, the problem of determining the employer in
drawing up an employment contract in such cases is interesting. For example, if a seafarer
enters into an employment contract directly in the personnel department of the shipowner to
work on one of its vessels, then in this case there is an employment relationship between the
seafarer (worker) and the shipowner (employer). And in the case when a seafarer is hired,
enters into a contract with a charter agency for a ship under a foreign flag, there are conflicts
in the established employer, as well as in determining which state legislation should be
followed when concluding this employment contract, as well as when deciding disputes
arising from it [8]. After concluding an employment contract, the employee becomes subject
to disciplinary dependence on the employer. He is obliged to follow all the instructions of the
latter, if it is necessary to carry out the work stipulated in the employment contract. If the
employee violates his obligations under the contract, the employer has the right to apply
disciplinary sanctions against him. However, this very dependence or subordination of the
employee to the employer is not due to state and legal regulations, but exists as a result of his
voluntary obligations to comply with the rules of internal labor regulations. Moreover, this
disciplinary dependence of the employee is compensated for by the unconditional right to
terminate the employment contract concluded for an indefinite period, while similar rights of
the employer are limited by law. Therefore, when the equality of the parties to the
employment contract is emphasized, it emphasizes their equality as participants in labor
relations, endowed with mutual rights and obligations upon signing the employment contract.

We can assume that the sign of equality of the parties to the employment contract is very
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close or even derived from such a sign as voluntariness [4].

In world practice, there are different options for labor relations between a seafarer and
his employer. For example, it is possible that the person responsible for the financial
responsibilities to the workers is the shipowner himself, who manages the vessel and decides
on the employment of seafarers. For a seafarer, the concept of the shipowner is important in
terms of payment of wages. According to Article 20 of the Merchant Shipping Code of
Ukraine, a shipowner is a legal or natural person who operates a vessel on his own behalf,
regardless of whether he is the owner of the vessel or uses it on other legal grounds.

Therefore, there may be situations where the shipowner is not the owner of the vessel,
and the reason for this situation is primarily the desire of the shipowner to minimize their
costs for the maintenance of the vessel and crew. One of the cost reduction mechanisms is the
establishment of direct contacts between the shipowner and the vessel operator. Firms -
operators, as a rule, are in the countries which are classified by the international societies as
offshore territories. They provide technical and commercial management of ships, including
dealing with the hiring of crews.

An additional link in the legal relationship between the shipowner and the crew is
sometimes the charterer. It can operate on the terms of the bareboat - charter, which means
renting a boat without a crew. In this case, the charterer, as a rule, has enough qualified
personnel or instructs the crewing agency to staff the crews. The situation is different when
chartering a vessel under a time - charter agreement. In this case, the charterer receives a
vessel with a manned crew from the company - the operator of the vessel or from a specific
company - the operator of the crewing agency. The employee pays the crew of the company,
as the charterer decides exclusively on the use of the vessel. In practice, when building other
forms of contracts, for example, the number of the ship's captain is fully oriented in all
organizational and legal conditions related to the relationship between shipowners and crew.

At the same time, the world practice of litigation of debt arrears by courts shows that
shipping companies always object to the claims of seafarers and very often refer to the fact
that they are not proper defendants in this category of cases. Courts usually impose debt
collection obligations on appropriate defendants. [10] The right to apply to a court of general
jurisdiction on the territory of Ukraine with claims arising from employment, to recover the
debt on wages, provided for in part one of Article 110 of the Civil Procedure Code of
Ukraine. It states that lawsuits arising from employment relationships may be filed at the
registered place of residence or stay of the plaintiff. The answer to the question of which

state's law is applicable to the disputed legal relationship must be clarified from the text of the
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seafarer's employment contract, where most often the law of Ukraine is indicated as the
applicable law. If the contract does not contain rules on applicable law, one should refer to the
international agreement of Ukraine with the state under whose flag the seafarer works,
comparing it with the norms of the Law of Ukraine "On Private International Law" Ne 2709 -
IV of 23.06.05. If there is no such agreement, Art. 52 of this Law, which states that the law of
the state in which the work is performed shall apply to labor relations unless otherwise
provided by law or an international agreement of Ukraine. Such a state is the "ship's flag
state”. The procedure for establishing the content of the law of a foreign state is provided by
Art. 8 of the same Law, that when applying the law of a foreign state, a court or other body
establishes the content of its norms in accordance with their official interpretation, practice,
and doctrine in the relevant foreign state. In order to establish the content of the law of a
foreign state, a court or other body may, in accordance with the procedure established by law,
apply to the Ministry of Justice of Ukraine or another competent body or institution in
Ukraine or abroad or involve experts. Persons involved in the case have the right to submit
documents confirming the content of the rules of foreign law, to which they refer in support
of their claims or objections, or otherwise assist the court or other body in establishing the
content of these rules. If the content of the norms of the law of a foreign state is not
established within the established term, despite the measures taken in accordance with this
Article, the law of Ukraine shall apply. According to the first part of Article 116 of the Labor
Code, upon dismissal of an employee, payment of all amounts due to him is made on the day
of dismissal. According to Part I of Article 117 of the Labor Code in case of nhon-payment due
to the fault of the employer due to the dismissed employee in the period prescribed by law or
contract, in the absence of a dispute over their size, the employer must pay the employee his
average salary for the entire period of delay. Although the statute of limitations does not apply
to claims for recovery of wage arrears (Part 2 of Article 233 of the Labor Code), for claims
for recovery of compensation for late payment set a three-month statute of limitations, which
begins on the day when the employee learned or should was to learn of a violation of his
right. This term may be restored by the court if the plaintiff requests it and if the reasons for
his omission will be recognized by the court as valid on the basis of Part | of Article 234 of
the Labor Code. In cases where the late payment of wages to the seafarer caused moral
damage, he must demand compensation from the shipowner on the basis of the rules (Part | of
Article 9, paragraph 3 of Part 2 of Article 11, paragraph 9 of Part 2 of Article 16, Article 23)
of the Civil Code of Ukraine (CCU). The norms of multilateral and bilateral international

agreements on legal assistance in civil cases, to which Ukraine is a party, allow to avoid

463



extremely high costs for enforcement of decisions of Ukrainian courts abroad. The order of
execution of these agreements is determined by the "Instruction on the order of execution of
international agreements on legal assistance in civil cases on service of documents, obtaining
evidence and recognition and execution of court decisions"”, approved by the order of the
Ministry of Justice of Ukraine and the State Judicial Administration of Ukraine from
27.06.2008. No 1092/5/54. Thus, based on experience and practice, we can say that Ukraine
has created an effective mechanism to protect the rights of seafarers to receive unpaid wages
and compensation for late payment, but it does not always work. [11]. Ukrainian sailors sign
contracts that do not guarantee social security. According to the results of monitoring (the
project was supported by the International Renaissance Foundation) employment agreements
concluded with seafarers by brewing agencies, more than 40% of them do not contain social
guarantees for seafarers. Seafarers sign contracts where there is no sickness insurance, no
death benefits, they agree to work conditions that do not guarantee social security, so the
labor rights of seafarers are often violated. They are often put in such market conditions when
they are forced to accept any vacancies offered. This forces them to sign employment
contracts without reading. In turn, ignorance of the terms of the contract leads to significant
consequences: non-payment of wages, non-payment of insurance cases (death of a sailor in
the service, disability, injury, loss of personal belongings as a result of a pirate attack or other
force majeure). We can say that at best, sailors look at the last page of the employment
agreement and the number of wages and voyage. In 90% of cases, seafarers do not leave a
copy of the employment contract with their family members at sea, and family members do
not even know the name of the chartering agency, the shipowner, and the flag of the state
under which the ship operates.

The first and simplest rule for preventing violations of seafarers' labor rights should be
legal literacy and care when concluding an employment agreement. Seafarers should,
regardless of the conditions they agree to work onboard, pay attention to the minimum list of
clauses of the employment agreement: never sign an empty employment agreement; make
sure that the term of the agreement is clearly stated; the specified amount of the basic salary
and the conditions of payment of compensation for overtime work; not to sign an agreement
that allows the shipowner to delay the payment of wages and which provides for travel to the

ship at his own expense and repatriation [12].

Conclusion. Thus, today, when Ukrainian seafarers are still forced to work only for

foreign shipowners, and domestic law does not fully protect their rights, the main
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responsibility for their safety and observance of their rights lies with the seafarer himself, in
particular by signing an employment agreement and giving consent. to fulfill its conditions.
Because, thousands of nautical miles from the Ukrainian borders, aid is very expensive and
limited. At the same time, the state needs to: encourage intermediaries in concluding
employment agreements, strengthen guarantees of legal and social protection of seafarers,
inform seafarers who wish to conclude such an agreement about potential risks, as well as
ways to protect their rights. Strengthening the legal capacity of seafarers, above all, will
increase their legal literacy, then they will begin to understand their rights to employment.
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