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Abstract
Motivation: Representation of employees in corporate governance bodies is, on the one 

hand, an important element in the democratisation of labour relations, while on the other 
hand, it can bring notable positive benefits to businesses. It is standard practice in a de-

cided majority of the old EU countries, but only to a limited extent does it function 
in the countries which joined the EU in 2004 and later.

Aim: The author of the article has defined two important goals. The first one is to present 
solutions concerning employee representation in individual EU countries. The second 

goal is to present earlier attempts to harmonise the EU legislation on the matters of such 
representation and to indicate the possibility of such harmonisation under the current 

conditions.
Results: What has been noted in the article is that as many as 10 EU countries have no 

legislation concerning employee representation in corporate bodies. Although such leg-
islation exists in other countries, the implemented solutions are heavily diversified. It has 
also been evidenced that the past attempts aimed to harmonise this sphere have generally 
failed. Against such background, establishing what is commonly referred to as a Europe-
an Company with employee representation in its corporate governance bodies should be 

considered as a success, but due to a very limited range of such companies, it is but a par-
tial success.
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1 Directive 2002/14/EC (2002) marked significant progress in the dissemination 
of these rights.

2 In this scope, employee rights are defined in Directive 89/391 (1989).

1. Introduction

The participation of employee representatives in corporate governance bodies is 
an important element of labour relations in the European Union countries. Such 
representation is considered as one of indirect forms of participation, as they 
are referred to, since it is the employees who nominate their representatives 
to the company’s strategic decision-making bodies. Employee representation 
in these bodies is the very essence of the concept of BLER (board-level employee 
representation). In Western literature of the subject, BLER is understood as 
‘representation of employees in any model of governance as long as employees 
have the right to be represented in the strategic decision making body of the com-
pany’ (Munkholm, 2018, p. 1). In the two-tier governance model, this translates 
into employee representation in the supervisory board, while in the one-tier 
model — representation in the board of directors or in the company’s manage-
ment board. It also means that the BLER concept does not comprise the rights 
of employees and their bodies in the scope of information and consultation1, or 
their rights in the scope of occupational health and safety2.

In accordance with the EU legislation, the scope and forms of employee par-
ticipation in corporate bodies are determined by the Member States. This means 
that there is no single European BLER model applicable to all these countries. 
The principles of employee representation in strategic corporate bodies may be 
stipulated by both corporate law and labour law. In most countries, e.g. in Ger-
many and Denmark, they are covered by the company law, while in Austria, for 
instance, they are to be found in the labour law. The manner in which this form 
of representation is regulated in the applicable laws is not without significance 
from the perspective of law enforcement in this respect. In the former case, 
compliance with the law is considered in the context of the balance of benefits 
and costs of such representation. There may be resistance from those employ-
ers who recognise the impact of such representation on the given company’s 
economic performance as negative. It should also be noted that each employer 
should naturally abide by the law in force, even if it entails certain costs. In 
the latter case, labour law must be strictly observed as it constitutes the funda-
mental legal basis.

Employee representation in corporate bodies was a controversial issue from 
the very onset of the related discourse. Hence the clear division into keen sup-
porters of the BLER concept and its opponents. The latter are mainly employ-
ers and their organisations at the EU level. A group of five such organisations 
is represented in the European Economic and Social Committee, an authority 



  EKONOMIA I PRAWO. ECONOMICS AND LAW, 19(3): 533–549

535

issuing opinions on certain proposals which are then submitted to the EU deci-
sion-making bodies. Employers are reluctant to share power with their employ-
ees as they believe that those who represent employees on councils represent 
primarily the interests of those who have appointed them, instead of the busi-
nesses’ interests. The evidence to the foregoing should be found in the oppo-
sition to downsizing or in the disclosure of information obtained from board 
meetings. One of the most frequently mentioned reasons for such an attitude 
of employers towards BLER is also the conviction that, in general, employees 
are poorly prepared to performing their duties on respective corporate bodies 
compared to the competencies of the employers’ representatives.

On the other hand, trade unions seek to expand BLER, since what they have 
noticed in such a representation form is an additional channel enabling them 
to obtain information as well as to increase the possibility of actually influencing 
the company’s operations. It is no secret that there are generally close links 
between trade unions and staff representatives in corporate governance bodies. 
Trade unions usually exert major influence on the appointment of such rep-
resentatives, while in some countries they actually nominate them by them-
selves (Berglund et al., 2013, p. 4). Consequently, the vast majority of these 
representatives are union members, which is why one can usually observe close 
cooperation between them, considered beneficial for both these parties. Trade 
unions often use staff representatives having a seat on corporate bodies to pur-
sue the goals that they cannot otherwise achieve by traditional means. Staff 
representatives, on the other hand, welcome the information and experience 
as well as the support provided to them by trade unions. One of the most ea-
ger advocates of the concept to extent such a form of representation, including 
development of a single BLER model for the entire EU, is the European Trade 
Union Confederation (ETUC, 2014).

The aforementioned controversies concerning employee representation 
in corporate governance bodies, as well as the conditions which should be taken 
into account in individual EU countries give rise to a wide variety of solutions. 
The goal of this study is to discuss the existing scope of such representation form 
in individual countries, as well as to present the endeavours made by the EU 
authorities aimed at its unification. In the conclusions, the author has attempted 
to identify the possibilities for creating a single European law concerning such 
a form of participation.

2. Literature review

The aforementioned controversies concerning the BLER concept are the deci-
sive factors underlying the popularity of this problem among authors. Publica-
tions addressing this area may basically be divided into two groups. One includes 
publications prepared by officers of the EU institutions. The range of these pub-
lications is very extensive, and they include annual reports concerning the scope 
of such representation in individual countries as well as the results of empirical 
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research conducted by these institutions. This group also comprises theoreti-
cal considerations on the place of such representation in the power structure 
of businesses with reference to such theories as the agency theory or the stake-
holder theory.

The second group includes BLER-related publications produced in individ-
ual countries. These are typically critical analyses of the conditions under which 
such a form of representation functions, and they provide some proposals for its 
extension. They also discuss the results of empirical studies conducted in indi-
vidual countries. Although focused on national problems, many of these publi-
cations refer to general problems or theoretical considerations.

Many of the publications comprising the first group were developed by the EU 
institutions, such as the European Foundation for the Improvement of Living 
and Working Conditions and the European Trade Union Institute (ETUI). The 
former of these institutions concentrated on studying the representation form 
in question and on publishing papers of both theoretical and empirical nature. 
It was there that such important papers as Worker directors: a comparative study 
of five countries were published (Carley, 1997), summarising the extensive em-
pirical research concerning this subject which had been performed in the EU 
countries, or the publication entitled Industrial relations developments in Europe 
2005 (EIRO, 2007). This subject was also extensively elaborated at ETUI, re-
leasing such papers as, for instance, annual reports on employee representation 
in individual countries and scientific articles, mainly published in the Transfer 
journal (Carley, 2005). In its publications, the said Institute, founded by the Eu-
ropean Trade Union Confederation, sought to disseminate the idea of employee 
representation in corporate governance bodies (Kluge & Wilke, 2007).

Many publications addressed the BLER-related situation in individual coun-
tries. They were dominated by discussions on the results of empirical studies 
on the perception of BLER among both workers and their trade unions and em-
ployers, including in countries where no such form of representation is envis-
aged. They included e.g. the Dutch experience (Goodijk, 2018), representing 
a country where an extensive discussion was held on the impact of employee 
representation on making strategic decisions in businesses. Many publications 
on this subject were published in Scandinavian countries, e.g. those addressing 
the problem of including staff representatives on the board of directors under 
the one-tier system (Levinson, 2001). This issue was also addressed by British 
authors, even though there is no BLER legislation in the UK. What they stud-
ied was the individual forms of participation in employee-owned businesses, 
commonly referred to as ESOPs, comparing them with conventional compa-
nies representing the same industry (Pendleton et al., 1996). Polish authors 
have addressed this problem to a significantly lesser extent. What deserves 
to emphasised in this respect is the report on research concerning employee 
representation on supervisory boards of companies (Rudolf, 1996) and several 
other publications by this author.
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Publications commenting upon BLER focus mainly on the existing solutions 
applied in this area in individual countries. However, rarely do the authors an-
alyse the possibilities of harmonising such solutions.

3. Methods

The method used by the author to fulfil the aforementioned research objectives 
was critical analysis of the literature of the subject. The analysis covered such 
texts as those published in recognised journals of industrial relations (European 
Journal of Industrial Relations, Industrial Relations Journal, Historical Studies in In-
dustrial Relations). The problems in question were analysed from the legal per-
spective (International and Comparative Law) and the social perspective (Work, 
Employment and Society). These literature references were assumed to help in de-
termining the degree of diversity in terms of the solutions implemented in in-
dividual countries. What has also been discussed in the study is the potential 
for adopting the BLER legislation in countries where no such legislation exists. 
In an attempt to define the characteristics of the attempts made by the EU au-
thorities to harmonise BLER in the Member States, respective legal regulations 
concerning this problem have been used, and the process of creating such reg-
ulations has been tracked.

4. Results

4.1. Current legal status of employee representation in corporate 
bodies

As aforementioned, the solutions implemented in respective countries with re-
gard to the problem of employee representation in corporate bodies are very 
diverse in nature. At one extreme there are countries where this form of par-
ticipation is secured by laws, even in the constitution, in certain cases, while 
at the other extreme there are countries where, even if it exists in some form, 
such representation is not legally regulated. This analysis begins with countries 
where staff representatives have their seats in corporate bodies secured under 
the relevant legislation.

4.1.1. EU countries with BLER statutorily secured

In 18 EU countries, staff representatives are vested with the statutory right 
to participate in corporate governance bodies. However, this right is not uni-
form and the scope of such representation is most frequently determined by 
factors such as company ownership, structure of corporate authorities, com-
pany size, strength and position of trade unions, etc. In practice, each of these 
countries has implemented a different system of participation, although some 
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of them share individual features. It is these similarities that Waddington & 
Conchon (2016) used to distinguish between four BLER categories. The suc-
cessive categories defined under this classification are characterised by an in-
creasingly broad scope of employee representation. Gold & Waddington (2019, 
pp. 205–218) added the fifth category. This division has been adopted further 
on in this paper3.

4.1.1.1. First category of BLER

The first category applies to 3 countries, namely: Ireland, Greece and Spain. 
These are the countries with the most limited scope of BLER. The existing legis-
lation concerning this matter is limited only to certain state-owned enterprises. 
The privatisation processes implemented in these countries reduced the scope 
of state ownership in the recent years, and consequently also the scope of em-
ployee representation. The 2008 financial crisis further narrowed down this 
scope. Even so, the aforementioned legislation has not been amended and re-
mains binding. The one-tier corporate governance model applies all these coun-
tries. One can find the employee representation on the board of directors to be 
most extensive in Ireland, as it accounts for 1/3 of the board’s composition. In 
Spain, on the other hand, the board includes two staff representatives. This type 
of representation is most limited in Greece, as only one person on the board is 
envisaged.

4.1.1.2. Second category of BLER

The authors include France and Poland under this category. In these countries, 
the employee representation in corporate bodies is not limited to the public 
sector only, but it also functions in the private sector to some extent. These 
countries differ from each other in terms of the corporate governance model 
typically used, since the two-tier model applies in Poland, while French com-
panies can choose between the one-tier and the two-tier model. The French 
legislation provides a guarantee to the personnel that one or two of their rep-
resentatives hold a seat in the board of privately owned companies with more 
than 1,000 employees (more than 5,000 employees outside France). In Poland, 
on the other hand, the act of 1996 stipulates that employees are represented by 
two persons appointed as members of a five-person supervisory board in state-
owned companies. Such representation is not cancelled once the state has sold 
even all its shares to private investors. The act defines the number of such 
staff representatives to range between 2 and 4 persons, this being conditional 
to the size of the board. The privatisation processes implemented in Poland have 
resulted in a numerical decline in the employee representation from more than 
1,000 persons in 2003 to ca. 400 in 2011 (Conchon, 2012).

3 The analysis of these categories has been based on such sources as: Gold & Wadding-
ton (2019), Munkholm (2018) and Ozsvald (2014).
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4.1.1.3. Third category of BLER

The third of the aforementioned categories comprises the following 5 coun-
tries: Croatia, Czechia, Finland, Luxembourg and Slovakia. In these countries, 
the staff is represented on boards of all companies of the public sector as well as 
in private companies which have exceeded a certain headcount threshold. This 
threshold is relatively low in the Czech Republic and Slovakia with 50 employ-
ees, it is higher in Finland, where it is 150 employees, in Croatia — 200 employ-
ees, while it is the highest in Luxembourg, as it equals 1,000 employees. These 
countries differ in terms of the corporate governance model in place. The two-
tier model has been implemented in Czechia and Slovakia, while the remaining 
countries admit both the two-tier and the one-tier model. This category is dom-
inated by new EU countries. It is in these countries that the pending privatisa-
tion processes have effectively limited the employee representation on company 
boards. Moreover, pursuant to the laws of 2014, such representation in private 
companies was further limited in the Czech Republic. Employees are least rep-
resented on company boards in Croatia, where only one representative is se-
cured, while in other countries under this category they account for at least 20% 
of the board composition.

4.1.1.4. Fourth category of BLER

This category includes 6 countries, namely: Austria, Denmark, Germany, 
Hungary, Slovenia and Sweden. These are the countries with the most exten-
sive employee representation. Their BLER legislation applies to the entire econ-
omy. Nevertheless, the corporate governance structure in this group varies as 
well. Only Sweden has implemented the one-tier governance model. In Austria 
and Germany, the two-tier model prevails. In other countries, companies can 
choose between the one-tier and the two-tier model. It should also be noted 
that the two-tier model had been in force by 2010 in Hungary and Slovenia, 
while the one-tier model used to apply in Denmark. Also the BLER applicability 
thresholds vary, ranging from 25 employees in Sweden to 500 employees in Ger-
many. There are also significant differences in terms of the scope of employee 
participation on company boards. The most limited, one-man representation 
model applies in Slovenia, while the most extensive model is the German one, 
where employee representation is up to 50% of the board composition.

4.1.1.5. Fifth category of BLER

The last category comprises the Netherlands, where the BLER solutions differ 
significantly from other countries. This is a country where staff representatives 
on the supervisory board are nominated by this board at the request of the works 
council. They may account for up to 1/3 of the supervisory board composition. 
The supervisory board is also entitled to propose such members on its own ini-
tiative, in which case the works council can exercise the right of veto. The staff 
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representatives are not necessarily employees of the same company. They may 
be academics as well as experts in finance, law or labour relations (Kaarls & 
Poppema, 2018).

In summary of this section of the study, it should be noted that in terms 
of the implemented BLER related solutions, various countries differ signifi-
cantly from one another. This is partly due to the corporate governance model 
applied in the given country. The two-tier model is definitely more suited for 
employee representation, as it perceives the board of directors as a natural 
space for such representation. For a long time, the one-tier model would rule 
out such representation on the board of directors, and not until the recent dec-
ades could any changes in this respect be observed. They are oriented towards 
two targets: representatives of the personnel (or trade unions) are either placed 
on the board, which is the case of Sweden (Berglund et al., 2013), or companies 
may choose between the one-tier and the two-tier model. Where the latter is 
the case, employees are represented in company boards (in either the board 
of directors or the supervisory board) under each of these models. It should be 
added that the employee representation on the board of directors is typically 
more limited. However, employee representation on the company’s manage-
ment board is a rarity.

Another conclusion one may formulate is that the changing BLER related 
legislation is headed for opposite directions in different countries. On the one 
hand, such form of participation is being limited in scope, which is particu-
larly evident in the new EU countries (Czechia, Slovakia, Poland). This process 
has intensified over the recent years under the influence of the financial crisis 
and the ongoing privatisation processes. It is also related to the apparent weak-
ness of the trade unions, which were unable to resist the pressure imposed by 
employers and their organisations. On the other hand, one can observe the pro-
cess of extending the scope of staff representation on corporate bodies by placing 
employees in boards of directors. According to such authors as Gold & Wad-
dington (2019), the latter of these processes is more frequent than the former.

4.1.2. EU countries without BLER statutorily secured

The notion of employee representation in corporate governance bodies is not 
as popular as it may seem. In as many as 10 EU countries there is no legisla-
tion in place to guarantee that employees are represented on the supervisory 
board (under the two-tier model) or on the board of directors (under the one-
tier model). These include both the so-called old EU countries (Belgium, Italy, 
the United Kingdom), and some new countries, which come in a significantly 
greater number (Bulgaria, Cyprus, Estonia, Latvia, Lithuania, Malta, Roma-
nia). If one can speak of any forms of such representation in these countries, 
they result from voluntary agreements made at the corporate level exclusively. 
For instance, these may be agreements between employees or their trade unions 
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and the company’s management board4. The rules of such a form of representa-
tion may be stipulated in such covenants as the articles of association, etc.

Those countries differ from each other in terms of the corporate governance 
model in place, their respective traditions of participation, as well as the power 
and position of trade unions, etc. This makes the chances of introducing 
the BLER legislation in these countries highly disparate. The one-tier corpo-
rate governance model prevails in these countries, while it is mandatory in four 
of them (Belgium, Cyprus, Malta, UK). In the remaining four, companies can 
choose between the one-tier and the two-tier model (Italy, Bulgaria, Lithuania, 
Romania). Only two countries have implemented the two-tier model (Estonia, 
Latvia). Assuming that the two-tier model is more favourable to employee rep-
resentation on the supervisory board, it has been made available in 6 countries. 
This implies that the corporate governance model should not constitute a signif-
icant obstacle to the implementation of the BLER legislation.

In some of the aforementioned countries, employees are granted the right 
to participate in the proceedings of corporate bodies under certain circum-
stances. In Estonia, for instance, the management may invite staff repre-
sentatives to shareholders’ meetings. In Bulgaria, staff representatives can 
vote at the general meeting of shareholders of companies with the headcount 
of more than 50 persons. This option was formally introduced in 2003 in light 
of the country’s preparations for accession to the EU. In Romania, representa-
tive trade unions are entitled to participate in board meetings without the right 
to vote when economic, social and culture-related problems are discussed.

This is not the case of Cyprus and Malta. These countries have abandoned 
the BLER legislation in the recent years. In Cyprus, this was due to the employ-
ers’ strong resistance. And although the efforts of the European Trade Union 
Confederation had led to placing staff representatives on the boards of two ma-
jor banks in 2006 and 2007, this solution was soon abandoned after the finan-
cial crisis. In Malta, nationalist party governments decided to drop BLER. This 
led to increasingly serious confrontations between the government and the local 
trade unions, ultimately causing the BLER concept to be abandoned. An impact 
on this state of matters was also exerted by privatisation processes.

In countries such as Belgium, Italy and the United Kingdom, attempts were 
or are being made to introduce BLER. In Italy, employee representation on com-
pany boards was introduced past 1945, and it was subsequently expanded. How-
ever, due to the growing resistance from employers and the competition between 
trade unions, this principle was suspended in 2003. In Belgium, employees are 
represented on boards of directors of certain state-owned enterprises, and there 
is currently a heated discussion concerning BLER. In 2017, a proposal for em-
ployee representation on the boards was included in the agenda of the Flemish 
Green Movement. In the same year, the Socialist Party made official proposals 
of similar substance. In the authors’ opinion, although these parties are cur-

4 One can come across such a solution in certain public sector enterprises operating 
in Belgium and Italy.
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rently not in power, their proposals may still encourage discussion concerning 
BLER (Ferreras, 2017).

The BLER discourse has continued for the longest in the United Kingdom, 
and it was triggered by the Bullock Report released in 1977. A year later, the La-
bour Party government published a White Paper with an implication that com-
panies should negotiate detailed BLER solutions with trade unions. However, 
in the event of disagreement on this matter, an optional solution was to be intro-
duced, assuming a two-tier governance model with staff representatives holding 
1/3 of the seats in the supervisory board5. It was also at that time that the first 
employee directors of state-owned companies (British Steel, Post Office, etc.) 
were appointed. The conservative government formed in 1979 cancelled the em-
ployee directorship scheme, thus virtually ending the discourse on this subject 
in practical terms. Not until the time of Prime Minister Theresa May was this 
issue addressed. In 2016, her administration released a publication referred 
to as the Green Paper, entitled Corporate governance reform (Gold & Waddington, 
2019). However, among the four alternative solutions proposed, one can hardly 
find any significant implications concerning BLER itself. They practically boil 
down to a single representative of the staff holding a seat on the board.

The remaining countries analysed in this study, i.e. Lithuania and Latvia, 
have no experience in this sphere. This does not mean that there can be no solu-
tions introduced on a voluntary basis in individual companies. In this respect, 
they may also refer to some historical experiences from the previous political 
systems.

4.2. Attempts to harmonise BLER by the EU authorities

The participation of personnel members in corporate bodies can hardly be an-
alysed without considering the company law. Various authors (Enriques, 2017, 
pp. 763–777; Gelter, 2018) agree that since the very beginning of the concept 
in question, i.e. since the 1950s onwards, numerous attempts at harmonisation 
of the company law have been made, including those aimed at harmonisation 
of employee representation in corporate governance bodies. Their purpose has 
been to create a single European market.

Initially, the situation was rather favourable to the harmonisation of BLER. 
Up till 1972, three of the then six Member States, namely France, Germany 
and the Netherlands, supported this endeavour. The harmonisation would allow 
for the workers’ rights applicable in the Member States to be made uniform 
with regard to important areas of the strategic decisions made by businesses. 
There can be no doubt that it was by far the best time to conduct such harmo-
nisation. What was missing, however, was adequate determination to pursue 
this goal. If such an attempt had been successful, the countries accessing the EU 

5 According to Gold (2005, pp. 29–65), such governmental actions were largely in-
duced by the then European Economic Community.
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would have been forced to accept this state of affairs and adapt their legislation 
to the European BLER framework.

Bearing the above considerations in mind, one may conclude that the current 
situation is considerably different. Further countries accessing the EU brought 
their own distinctive BLER systems, which typically differed from one another 
to a large extent. All things considered, the effectiveness of the BLER harmoni-
sation processes implemented in the EU may be considered dubious at the least, 
for one must realise that national corporate governance systems were often de-
veloping for decades. Consequently, they resulted from a long-term evolution 
and a clash of political, social and economic views. At the same time, they are 
deeply rooted in the respective national institutional frameworks. The harmo-
nisation processes undertaken under such conditions will surely come across 
strong resistance, mainly from employers and their organisations, but also from 
certain trade unions or political parties. One could expect particular resistance 
from those countries where labour relations were not statutorily regulated.

The right to employee representation was mentioned in the Community Char-
ter of Fundamental Social Rights of Workers, signed by the member states (save 
for the United Kingdom) in 1989 in Strasbourg, constituting a public decla-
ration of the European Community’s states and governments. It was included 
in the section on Information and consultation and participation for workers (Eu-
ropean Commission, 1989). The discussion on how to implement the Charter 
was continued over the following two years. Due to the United Kingdom’s op-
position, it was ultimately not included in the Treaty of Rome. However, its 
principles were included in a special Report and an Agreement on social policy 
supplementing the Maastricht Treaty of 1992. However, the Charter was not 
legally binding, and the rights it stipulated were not subject to appeal.

It had been for all these aspects that the right to employee representation 
was ultimately excluded from the Charter of Fundamental Rights of the Euro-
pean Union adopted by the Council of Europe in 2000. This obviously triggered 
serious consequences, since the lack of provisions on BLER in the Charter pre-
vented this notion from becoming a part of the legally binding Maastricht Treaty 
which entered into force in 2009. The overall body of BLER related problems 
was to some extent reflected in the Treaty on the Functioning of the European 
Union of 2008. It contains a provision on supporting Member States in such 
matters as employee representation and protection of employees’ interests, in-
cluding in terms of shared decision making (Munkholm, 2018, p. 2).

In a sense, the provisions of the aforementioned Charter had their fol-
low-up in the European Pillar of Social Rights, being an EU document signed by 
the European Parliament, the Council of Europe and the European Commission 
in 2017. Paragraph 8 of this document, entitled Social dialogue and involvement 
of workers, reiterates and supplements the provisions of the Charter. It reads as 
follows: ‘workers or their representatives have the right to be informed and con-
sulted in good time on matters relevant to them, in particular on the transfer, 
restructuring and merger of undertakings and on collective redundancies’ (Eu-
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ropean Commision, 2017). The Pillar is not a legal act, but a selection of ba-
sic principles and assumptions. It functions as a guideline for the EU Member 
States with regard to directions of lawmaking.

At the same time, attempts were made to harmonise BLER at the EU level. 
In this respect, one may speak of at least two such cases. The first attempt was 
made by the European Commission in 1970, i.e. in a period when the European 
Economic Community was still composed of 6 countries. It was then that a draft 
Statute for a European Company was prepared, modelled after the German law. 
This draft was amended in 1975, mainly on account of introducing a provision 
on independent supervisory board members. The works on the statute were 
then discontinued, which was primarily due to the opposition of the United 
Kingdom for which such a proposal was unacceptable. The works were resumed 
after the Single European Market, was established in 1986 as the next stage 
of European economic integration. This act secured what was referred to as four 
freedoms of movement: of persons, capital, goods and services.

In 1989, the Commission published a revised draft regulation and a draft 
directive on the concept of a European Company. Negotiations concerning 
this draft continued until 2001, which was when the relevant regulations were 
adopted. They were provided in Directive 2001/86 (2001) as well as in Coun-
cil Regulation (EC) no. 2157/2001 (2001) on the Statute for a European Com-
pany, which entered into force in 2004. The procedures to establish European 
Companies are very complex and involve significant costs, which consequently 
translates into a very small number of these entities. In many EU countries, no 
such company has yet been established.

Much attention in the legislation on European Companies is devoted 
to employee participation. Detailed provisions on participation are thoroughly 
substantiated because European Companies are created from entities based 
in different countries and having different participation systems in place. In ac-
cordance with the said Directive, the scope of employee participation in a Euro-
pean Company cannot be narrower than that of the countries where the entities 
incorporating such a company are based. Respective national laws developed 
on the basis of this Directive may alleviate the participation requirements 
to a certain extent. However, the Directive stipulates that a European Com-
pany shall not acquire legal personality without having implemented the re-
quired forms of participation. What should be stresses in this respect is the fact 
that stakeholders themselves define the corporate governance model of a Eu-
ropean Company, which may be either the two-tier or the one-tier model. By 
that means, they decide on the form of participation of staff representatives 
in the governance. This concept differs from earlier solutions of a similar kind, 
where the given country’s legislation would impose the system of employee par-
ticipation in corporate governance bodies.

Therefore, the European Company is becoming a new type of enterprise with 
a very flexible system of employee representation in corporate governance bod-
ies. Although the period of more than a dozen years when the regulations on Eu-
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ropean Companies were formally in force did not trigger any dynamic growth 
of these entities, this process has recently shown significant acceleration6. One 
should note that the European Company concept contributes to the dissem-
ination of the idea of employee representation in corporate governance bod-
ies in countries where no such form of representation exists. One example is 
the United Kingdom where, for instance, most entities which incorporate Eu-
ropean Companies with German entities and are registered in Germany adopt 
the two-tier model which applies in Germany. This means that representatives 
of British employees are represented on supervisory boards of the European 
Companies with the registered office in Germany.

The solutions discussed above, implying harmonisation of the legislation 
on the EU level, are applied on a voluntary basis and have not attracted much 
attention yet. The second of the aforementioned attempts was aimed to harmo-
nise BLER across the entire EU on a mandatory basis. A dedicated provision 
on this subject was included in the draft of the fifth Directive of 1972 concern-
ing the structure of joint-stock companies. In its preamble, much attention is 
attached to the existing differences in terms of the forms of participation of staff 
representatives on boards in individual Member States. It advocates elimination 
of these differences, since they constitute a barrier to the application of Com-
munity rules on reorganisation of companies. Of the two corporate governance 
models implemented in the Member States, i.e. the two-tier model (also called 
German) and the one-tier model, the former is promoted as it guarantees em-
ployee representation on the supervisory boards of companies employing 500 
employees and more at 1/3 of the board composition at the least. Another pro-
posal was based on the Dutch system as well as an assumption that changes 
in the supervisory board would be made on a co-option basis, with the right 
of veto vested in employee organisations (Kolvenbach & Hau, 1987, pp. 141–150).

In 1983, i.e. after more than 10 years of heated discussion on the subject, 
a new and largely altered draft was proposed. Among the new concepts it 
postulated was the BLER negotiating option and the enterprise size threshold 
increased to 1,000 employees. On account of the unanimity requirement for 
the Commission to make a decision, the draft was vetoed by the United King-
dom and ultimately abandoned in 2004. However, this initiative played a signif-
icant part in the discourse in progress at that time, especially in such countries 
as the United Kingdom and Italy. At the same time, it had its fair share in stim-
ulating the European workers’ movement.

In recapitulation of this part of the study, one may conclude that the at-
tempts to harmonise BLER across the EU countries have failed. The solutions 
still applied in individual countries differ considerably from one another. The 

6 According to ETUI (2017), there were 2,827 such companies in 2017, most of which 
operated in countries such as Germany, the Czech Republic, France, the Netherlands 
and Austria. They predominantly adopted the two-tier corporate governance model. With-
in the recent years, however, they have been emerging more dynamically. Over the years 
2014–2017, their number increased by more than 700 (Giedrewicz-Niewińska, 2015).
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changes observed in this respect are mainly determined by economic and politi-
cal factors. One can still speak of the negative impact of the 2008 financial crisis 
on the extent to which BLER is applied. Earlier, however, when the conditions 
had been more favourable, the EU had not used the opportunities at hand for 
the BLER harmonisation, and had confined itself to extremely complex solutions 
contained in the Statute for a European Company. On account of the voluntary 
nature of these companies as well as their extremely complicated incorporation 
procedure, one may expect their number to remain negligible. At the same time, 
the corporate governance integration processes that one can observe, including 
those which pertain to codes of good practice, are affected by the increasing 
competition and the business support schemes introduced by governments, 
and only to a small extent are they the outcomes of the EU policy.

5. Conclusion

The European Commission’s efforts aimed at harmonisation of BLER have not 
yielded the expected results. In other words, it has failed to fulfil its objectives, 
such as unifying the conditions of competition for enterprises and using the cre-
ativity and entrepreneurship of employees to achieve better economic results. 
Another such objective was to stimulate employee involvement at the workplace, 
thereby promoting democratic labour relations. Therefore, it may be generally 
claimed that the BLER harmonisation processes aimed at building a more dem-
ocratic and successful society and economy. The most serious obstacle turned 
out to be the opposition of employers and their organisations. Both the position 
and the influence of the latter across the EU cannot be overestimated. Even 
certain trade unions as well as governments of individual countries were also 
opposing such harmonisation.

BLER remains to be perhaps the most controversial form of employee par-
ticipation. Despite the early German and partly French experiences, BLER was 
actually consolidated in the 1970s, but this was done primarily to weaken the po-
sition of big corporations. It was the best time for BLER harmonisation, but this 
opportunity was ultimately squandered. The EU enlargement with the countries 
of Central and Eastern Europe only added to the existing diversity of BLER. 
At this point, it should be noted that a fair share of the countries which joined 
the EU after 2004 had not implemented BLER by that time, while other states 
predominantly patterned themselves after the German model.

The status of BLER in individual EU countries, as explained above, has 
triggered a change in the perception of the methods of its harmonisation. The 
opinions that this should not be performed by transplanting the legal frame-
work of one country to another, as it may give rise to understandable resistance 
and trigger conflicts, are becoming more and more common. Whatever the case 
may be, one should first thoroughly examine the substance of the law to be in-
troduced by taking into account the power structure in place in the given coun-
try, and by determining the way in which legislation and individual decisions 
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are made. In the sphere of collective labour law and labour relations, methods 
and regulations are often inextricably linked with the existing power structures. 
Consequently, one should agree with Munkholm (2018, p. 11) claiming that 
changes to the EU legislation on collective labour law and labour relations such 
as BLER ‘should take into account the existing structures, traditions, values 
and culture of the existing social order and business environment in the Mem-
ber States’. What is also becoming increasingly popular is the opinion that 
the European Commission should focus primarily on promoting BLER in the 10 
EU countries which have not yet implemented any such solutions.
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