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Abstract

Motivation: Contemporary social and economic development is undoubtedly based
on access to various types of information. This access is conditioned by the existence
and availability of a proper telecommunications infrastructure. In order to provide ade-
quate infrastructure, it is necessary to have proper legal regulations on this subject matter.
According to the authors, the issue of providing access to the real estate, and in particular
the obligations resulting from it, deserves a special discussion.

Aim: The purpose of this article is to discuss the obligations that property managers have
in the field of providing the property to telecommunications undertakings in order to pro-
vide telecommunications network. In addition, the purpose of the article is also to draw
attention to the specific administrative procedure that may be initiated in the event of fail-
ure to fulfill these obligations by the administrators.

Results: Based on the analysis of legal regulations and literature, the responsibilities
of property managers, as well as administrative proceedings conducted by the President
of UKE were discussed. Attention was also paid to a number of differences that occur
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in this procedure in relation to the general administrative procedure, including primar-
ily the appeal procedure against the decision issued in the case. Moreover, the article
presents statistical data on the number of initiated proceedings and decisions issued
by the President of UKE. Summary of the article are conclusions regarding the impact
of the fiber network development on property management.

Keywords: telecommunication; fiber; administrative procedural law; civil procedural law
JEL: K15; K40; M10; L96

1. Introduction

Contemporary social and economic development is undoubtedly based on ac-
cess to various types of information. This access determines the existence of an
appropriate telecommunications infrastructure as well as quick and easy access
of the public to services provided through its use. Telecommunications net-
works are also important in this respect. Their possibilities determine where,
how and how quickly specific information will reach the person searching for
it. In addition, one can not overlook the fact that telecommunication networks
are often used by the public for communication and entertainment (Windekilde
& tadny, 2011).

The doctrine emphasizes that creating appropriate conditions of competi-
tion for telecommunications operators has a positive impact on the development
of services provided through the use of telecommunications infrastructure. This
undoubtedly affects the scope of these services and their quality (Babis, 2011).

Bearing in mind the above, the legislator aims at introducing appropriate
legal regulations, whose purpose is to improve the quality and development
in the field of modern telecommunication services. One of the examples of this
type of regulation is the Act on supporting the development of telecommunications
services and networks (2010). In this act, the legislator specified, among others,
forms and principles of supporting telecommunications investments, as well as
related rights and obligations of investors, owners, perpetual users of the real
estate, persons entitled to a cooperative right to the premises, property manag-
ers and tenants.

Therefore, the regulation of the abovementioned act exerts a significant in-
fluence on the activity of real estate managers and deserves a special elabora-
tion. The failure of the administrators to perform their duties imposed on them
under this Act may lead to the initiation of a special administrative procedure.
Its purpose will be the imperious resolution of the administrative case regarding
the provision of access to the property to the telecom operator.

2. Methods

In order to present and discuss the obligations of the property manager
in the scope of ensuring access to the real estate and the procedure that may be
initiated in the event of failure to perform this obligation, a thorough analysis
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of the relevant legal regulations and literature devoted to the subject matter has
been carried out. What is more, in order to present the number of proceedings
conducted by the President of UKE based on the analyzed legal regulation, this
authority was asked to provide relevant information. The obtained data was il-
lustrated in charts.

3. 'The obligation to provide access to the property

According to Art. 30(1) of the Act on supporting the development of telecommu-

nications services and networks (2010), the property owner, perpetual user or

property manager, who is not a telecommunications undertaking, is obliged
to provide the telecommunications company with the access to the real estate,
including the building and the contact point, particularly consisting in:

1. ensuringthe possibility of using the existing telecommunications connection
or the existing telecommunications installation of the building, if duplication
of such infrastructure is economically unprofitable or technically impossible;

2. enabling the telecommunications connection to be brought to the point
of contact;

3. enabling the telecommunications installation of the building to be made if:

a. thereis no telecommunications installation of the building adapted to provide
broadband Internet access services with a bandwidth of at least 30 Mb/s or

b. the existing telecommunications installation of the building adapted to pro-
vide broadband Internet access services with a bandwidth of at least 30
Mb/s is not available or does not correspond to the needs of the telecommu-
nications undertaking;

4. enabling the use of the contact point;

5. enabling reconstruction of the telecommunications connection or exe-
cution of the telecommunications installation of the building, which have
been liquidated, destroyed, damaged or which require modernization or
reconstruction;

in order to provide telecommunications in this building.

The legislator also stipulated that the condition referred to in point 3(b)
of Art. 30(1), is regarded as fulfilled particularly when the owner of the tel-
ecommunications installation of the building does not undertake negotiations
with the telecommunications undertaking regarding access to this installation.

What is also important, the obligation to provide access to the property is in-
dependent of whether the building has already been completed and whether its
use has been started, even if a different telecommunications installation existed
or was done in the building.

In literature it is pointed out that the quoted regulation is the key ba-
sis enabling the telecommunications company to reach the end-user with
the telecommunications network. However, it is this stage that the construction
of the telecommunications networks using cable technologies meets the greatest
difficulties (Knopkiewicz, 2013). Undoubtedly, this is due to the fear of prop-
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erty managers, owners and perpetual users as to possible damage that may
arise in buildings due to the construction of the installation. Moreover, it can
be mentioned that the President of the Office of Electronic Communications,
in relation to the quoted Act, stated that "this regulation removes barriers to in-
vestments in ICT infrastructure, which considerably accelerates their conduct’
(UKE, 2013, p. 2).

In the context of the above, regardless of the benefits that flow from the de-
velopment of telecommunications networks, there is no doubt that the envis-
aged legal regulation imposes on property managers a series of obligations
which they are forced to reconcile with the will of the owners of these prop-
erties. This will might be in contradiction to the intention of the legislator, for
example due to the fact that a different operator was previously entrusted with
the implementation of the connection to the real estate and optical fiber instal-
lation in the building.

In this place, one cannot also neglect the fact that the aforementioned access,
as a rule, is provided free of charge. The only exception are the costs related
to the provision of the property in order to use the existing telecommunica-
tions connection or the existing telecommunications installation of the building
or implementing a telecommunications connection to the building or making
a telecommunications installation of the building, including the restoration
of the original state, as well as the costs of maintaining a shared telecom-
munications connection, telecommunications installation of the building or
the whole or part of the telecommunications cable. For example, the costs re-
lated to the consumption of electricity and the rental of space should be pointed
out here, the costs which were previously explicitly indicated in the Act as in-
cumbent on the telecommunications company.

The obligation imposed on the property manager is fulfilled by concluding
an agreement with a telecommunications undertaking. The deadline for its con-
clusion is 30 days from the date when the entrepreneur applies to the admin-
istrator with an appropriate application. The conclusion of the contract itself
should be preceded by negotiations in which the parties reach an agreement
on its provisions. It is justified that the contract defines essential conditions
relating to the provision of the property and the implementation of the con-
nection and installation, including in particular the ones relating to the prepa-
ration of the executive design of the installation, and primarily the date of doing
the installation. Moreover, it is also reasonable to specify in the contract the ob-
ligations of the telecommunications company related to the performance of in-
spections of the installation and the removal of potential failures. The agreement
should also provide for securing possible claims of the administrator, which
might arise as a result of irregularities in the performance of the contract by
a telecommunications undertaking (e.g. deposit).

On the other hand, bearing in mind Art. 24(1) and (2) in connection with
Art. 30(5) of the Act on supporting the development of telecommunications services
and networks (2010), it should be mentioned that the party to the agreement
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on the access to the real estate forwards the text of this agreement to the Pres-
ident of the Office of Electronic Communications within 14 days from the date
of its signature, and what is more, that the access agreement is public.

Regarding the conclusion of the agreement specifying the terms of access
to the property, it should also be mentioned that this activity is an ordinary
management activity.

4. Proceedings regarding access to the property

In Art. 30(5) of the Act on supporting the development of telecommunications ser-
vices and networks (2010), the legislator predicted that in terms of the obligation
to provide access to the property, Art. 20—24a of this Act are applied respec-
tvely. As a consequence, in the event of failure to negotiate the conclusion of an
agreement on access to the property, refusal of access or failure to conclude
an access agreement within 30 days since the day of submitting an application
for such access, the telecommunications provider may apply to the President
of the Office of Electronic Communications with a request for issuing a decision
regarding access to the real estate, which, in a situation if it contains a positive
decision for the entrepreneur, will replace the contract discussed above.

In this place, it can be mentioned that Adamczewski (2016) assumes that
the refusal of access to the real estate should also be considered as giving the tel-
ecommunications undertaking unjustified terms of access to the property, while
expressing apparent consent. Thus, it is irrelevant whether the case involved
a real, explicit refusal to grant access to the real estate.

4.1 Proceedings before the President of the Office of Electronic
Communications

'The authority that is competent to issue a decision on the access to technical in-
frastructure is the President of the Office of Electronic Communications (here-
inafter: the President of UKE)!. Proceedings before this authority are conducted
on the basis of the provisions of the Code of administrative procedure (1960) with
amendments resulting from the Act on supporting the development of telecommuni-
cations services and networks (2010).

Proceedings on the access to the property in order to provide telecommuni-
cations network are initiated by the President of UKE upon request. The tele-
communications undertaking may apply with this kind of request. Apart from
the applicant, the property manager will be a party to the proceedings, provided
that the entrepreneur has previously applied to him/her for providing access
to the property.

'The date by which the President of UKE should finish the proceedings and is-
sue a decision in the case is 60 days from the date of submitting the application.

! In Polish, the official abbreviation of the Office of Electronic Communications (i.e.
Urzad Komunikacji Elektronicznej, UKE).
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If the matter is not resolved by the indicated date, the regulation of Art. 36(1)
of the Code of administrative procedure (1960) in conjunction with Art. 206(1)
of the Telecommunications law (2004) will be applied.

Before making a decision regarding access to the real estate in order to pro-
vide telecommunications, the President of UKE, except in the cases specified
in the Act, conducts consultative proceedings, enabling interested parties to ex-
press their positions in the settlement in writing. Unless the President of UKE
establishes a longer deadline, the consultation procedure lasts 30 days from
the date of announcing the commencement of this proceeding. Information
on ongoing consultations, including draft decisions, is published by the Presi-
dent of UKE in the UKE Public Information Bulletin.

At the stage of consultative proceedings, the property manager should
therefore read in detail the draft decision in the case and submit any comments
to the project.

Then, before the administrative decision is finally issued, the manager
also has an opportunity to get acquainted with the case files and termination
of the collected evidence and materials.

What is also important, according to Art. 206(2aa) of the Telecommunications
law (2004), the decision of the President of UKE regarding access to the real es-
tate is immediately enforceable.

4.2 Appeal proceedings

The parties have the right to appeal against the proposed resolution. However,
in the proceedings regarding access to the property in order to ensure telecom-
munications, the legislator provided, in this respect, for a significant differ-
ence. As a rule, the decision of the public administration body can be appealed
to the higher-level authority within the administrative course of the instance
or, alternatively, the application for reconsideration of the matter to the body
that issued the decision may also be made. In accordance with Art. 206(2) point
6 of the Telecommunications law (2004), from the decisions referred to, among
others in Art. 30(S) of the Act on supporting the development of telecommunica-
tions services and networks (2010), you are allowed to appeal to the District Court
in Warsaw — the Court of Competition and Consumer Protection. As a result,
the appeal procedure will be based on the provisions of the Code of civil procedure
(1964) and not on the regulation of the Code of administrative procedure (1960).
The doctrine notes that the content of the appeal is partly similar to the ele-
ments that make up the claim in civil procedure, however, with a reservation that
the application contained in the appeal will come down to the demand to revoke
or change the contested decision in whole or in part (Krzes$, 2019). The appeal
should therefore satisfy the requirements provided for the pleading, specified
in particular in Art. 126 of the Code of civil procedure (1964) and should include
the designation of the contested decision, citation of charges, their brief justi-
fication, indication of evidence, as well as, as already mentioned above, should
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include an application to repeal or change the decision in whole or in part (Code
of civil procedure, 1964, Art. 479%). It is also important to specify in the appeal
the value of the subject of dispute. Lack in this respect and failure to supplement
it within the deadline set by the Court is the basis for rejecting the appeal (Fla-
ga-Gieruszynska, 2017).

The appeal against the decision of the President of UKE regarding access
to the real estate is lodged with the Court of Competition and Consumer Protec-
tion, however, through the President of UKE within two weeks from the date
of delivery of the decision (Code of civil procedure, 1964, Art. 479% §1). At
the same time, it is the so-called procedural time-limit and, therefore, it can be
restored on general terms (Krzes, 2019).

In connection with the filed appeal, the President of UKE is entitled to revoke
or change his/her decision in whole or in part when he/she considers the lodged
appeal to be justified. In this case, the authority does not forward the files
to the court, and they immediately inform the party about the repeal or change
of the decision by sending them the new decision. The party has the right to file
an appeal against the new decision (Code of civil procedure, 1964, Art. 479>
§2).

On the other hand, if the President of UKE does not share the appealing
position, he/she should immediately forward the appeal together with the case
files to the Court of Competition and Consumer Protection (Code of civil pro-
cedure, 1964, Art. 479%° §1). It should also be noted that the Supreme Admin-
istrative Court pointed out that ‘the transmission by the President of the Office
of Electronic Communications of the appeal against his/her decision to the Court
of Competition and Consumer Protection (...) is not an act referred to in Art. 3
§2 point 4 of the Act of 30 September 2002: the law on proceedings before ad-
ministrative courts (...), whose non-execution gives the appealing party the right
to complain to the administrative court for inactivity specified in Art. 3 §2 point
8 of this Act’ (Resolution, 2010).

In a situation where the Court of Competition and Consumer Protection
finds that the appeal was filed after the deadline for its submission, it is un-
acceptable for other reasons or if its deficiencies were not completed within
the prescribed period — the appeal will be rejected, in accordance with Art.
4793 §2 of the Code of civil procedure (1964). The decision in this respect may be
appealed to the court of appeals (Krze$, 2019). If the appeal is admissible, has
been filed in due time and is not burdened by formal defects or these deficien-
cies have been supplemented, the Court will take measures aimed at substantive
settlement of the appeal.

In this place, it should be pointed out again that the decision regarding access
to the property is immediately enforceable, pursuant to Art. 206(2aa) of the Tel-
ecommunications law (2004). Thus, filing the appeal by the administrator does
not suspend its execution, and as a consequence, the administrator is obliged
to undertake the duties imposed on him/her in the decision. However, by lodg-
ing the appeal, the administrator may at the same time request the Court to sus-
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pend the implementation of that decision pending the outcome of the case. Such
an application should be justified by the circumstance of the occurring danger
of causing significant damage or causing irreversible consequences. A decision
on the suspension of the execution of the decision may be issued at a closed
session (Code of civil procedure, 1964, Art. 479%%), and thus without the partic-
ipation of the administrator.

With regard to substantive decisions that can be issued by the Court
of Competition and Consumer Protection in the proceedings pending as a result
of the appeal against the administrative decision regarding access to the real
estate, it should be indicated that the court is entitled to dismiss the appeal or
consider it. If the appeal is upheld, the court either repeals or changes in whole
or in part the contested decision and decides on the merit of the case (Code
of civil procedure, 1964, Art. 4797 §1 and 2). It is noted that the Court of Com-
petition and Consumer Protection, deciding in the matter as a result of an appeal
against the decision of the President of UKE, should make a proper assessment
of the legitimacy of the appeal filed, and not rely solely on reviewing the legality
of the administrative proceedings pending before (Cudak, 2016). The decision
should be revoked, for example, in a situation when there was an unjustified
omission of the consultative proceedings by the President of UKE during the ad-
ministrative procedure (Judgment of the Supreme Court, 2012) Also, it needs
to be mentioned that the Court of Appeals in Warsaw indicated that the judg-
ment issued by the Court of Competition and Consumer Protection is not a cas-
sation appeal in relation to administrative decisions. Therefore, the annulment
of the decision of the President of UKE is effective ex tunc (Krze$, 2019; Judg-
ment of the Court of Appeals, 2012).

The court may also issue a decision in which the proceedings are discontin-
ued, in particular if the appeal is withdrawn by the applicant.

With regard to the procedural rights of the administrator during the appeal
proceedings, it should also be pointed out that if the court issues a substantive
verdict, the administrator is entitled to appeal to the Court of Appeals in War-
saw through the court that issued the decision in the first instance. Thus, pro-
ceedings before a common court are two-instance proceedings.

On the other hand, the administrator is entitled to a cassation appeal
to the Supreme Court against the judgment of the Court of Appeals in Warsaw.

5. Statitical data

In connection with the preparation of this article, the President of UKE has
been requested to provide public information in accordance with the Act
on the access to public information (2001). The requested information included
data on the number of proceedings initiated by the President of UKE pursuant
to Art. 20(1) in connection with Art. 30(5) of the Act on supporting the develop-
ment of telecommunications services and networks (2010) respectively in the years
2015-2017.
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As a result of the recognition of this request, the President of UKE shared
the information ‘concerning the number of administrative proceedings con-
ducted by the President of UKE in 2015-2017 regarding access to the infrastruc-
ture and real estate pursuant to Art. 30 of the Mega-Act’. The statistical data
resulting from the provided information are presented in the chart 1 and chart 2.

'The obtained data show that in 2015 the President of UKE initiated 80 pro-
ceedings regarding access to infrastructure or property in order to provide tele-
communications. In 2016, the number of initiated proceedings amounted to 127.
However, in 2017, 297 proceedings were initiated in this matter. Therefore,
the number of initiated proceedings in the analyzed period increased signifi-
cantly and in 2017 was nearly four times higher than in 2015. The total number
of proceedings initiated in the period 2015-2017 was S04 (chart 1).

Chart 2 illustrates statistical data regarding the number of administrative de-
cisions on the access to the real estate in order to provide telecommunications
that were issued by the President of UKE in the years 2015-2017.

Similarly to the number of initiated proceedings, the number of decisions
issued in the analyzed period also increased. In 2015, the President of UKE is-
sued 45 decisions on this matter, in 2016 — 69 decisions, whereas in 2017 — 87
decisions. On the other hand, the total number of decisions issued in 2015-2017
amounted to 201.

According to the data obtained from the President of UKE, in recent years,
the scope of using the power vested in the telecommunications undertakings
on the basis of the regulation discussed in this article has increased. It is also
necessary to bear in mind that the administrative decision issued by the Presi-
dent of UKE may include a greater number of properties at the same time.

6. Conclusion

Providing the public with wide and easy access to telecommunications networks
and services offered through them is currently essendal. It affects in particular
broad public access to various types of information and communication. Prop-
erty managers should therefore fulfill their obligations in the field of coopera-
tion with telecommunications companies, aiming to provide them with the real
estate. Failure to comply with these obligations may lead to the initiation of an
appropriate procedure, which may result in ordering the administrator to pro-
vide the property to a given entity.

The introduction of legal regulation enabling the public administration body
to adopt an imperious resolution of the case of access to the property in order
to provide telecommunications, an example of which is the regulation of Art.
21(2) in conjunction with Art. 30(5) of the Act on supporting the development
of telecommunications services and networks (2010), seems to be fully justified.

In this place, however, it should be pointed out that this regulation should
take into account both the interests of telecommunications companies and prop-
erty managers, and thus their owners and perpetual usufruct users. The adjudi-
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cation of the public administration body has direct effects in the sphere of rights
in rem of specific parties to the proceedings.

Consequently, the solutions adopted in the legal regulation discussed herein
should be considered justified. In particular, the need to conduct a consultation
procedure, in which the interested party (particularly the property manager)
is entitled to express his/her position in writing in relation to the draft deci-
sion of the President of UKE, deserves to be approved. The current regulation
that provides for consideration of the appeal against the decision of the Presi-
dent of UKE by a common court in two-instance civil proceedings also deserves
a positive opinion. This court has the opportunity to hear the case and decide
on the merits of the case.
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Appendix

Chart 1.

Number of administrative proceedings regarding access to the infrastructure or real
estate in order to provide telecommunications initiated in 2015-2017
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Source: Own preparation based on the data from the President of UKE.

Chart 2.

Number of administrative decisions regarding access to the real estate to provide
telecommunications issued by the President of UKE in 2015-2017

80

60
40
0

2015 2016 2017

Source: Own preparation based on the data from the President of UKE.
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