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Abstract

Motivation: Nowadays in economic literature we can observe the increasing popularity
of the concept of intellectual property. Nevertheless, this growth is not accomplished by
solving conceptual problems. The number of existing definitions, considerations about
the intellectual property among intangible resources and descriptions of its characteristic
features is enormous. Therefore, in-depth studies on concept of intellectual property are
necessary from the point of view of economics and law.

Aim: The main purposes of the paper are: to place intellectual property in the area of in-
tangible assets and to specify and describe its specific features. The paper also tries to an-
swer the question: is intellectual property a private, a public or a club good.
Results: The paper discusses the differences and relationship between such economic
concepts as: property, intangible goods, tangible goods and intellectual property. It exem-
plifies and describes specific features of intellectual property, and also discusses situations
in which intellectual property can be perceived as a private good, a public good or as a club
good.
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1. Introduction

Despite growing importance of intellectual property it remains the challenging
area both for law and economics. Intellectual property can’t be considered as
just another, albeit very special, type of assets. Its role in modern economies
and societies becomes increasingly significant and complex as it is the mixture
of culture, innovation and knowledge. The intellectual property has never been
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of more importance to a wide range of economic actors, both public and private.
It also becomes more and more complex in its substance and law regulation.

The paper tries to show and solve some basic, conceptual problems con-
nected with the understanding of idea of property and its relation to intellectual
property. It also shows special, unique features of intellectual property which
distinguishes it from tangible assets.

2. Literature review

The contemporary world economy is shifting more and more away from con-
suming tangible, physical goods towards the use of non-physical, intangible
goods. This change has been noticed in economics literature and therefore we
can observe the increasing popularity of the concept of intellectual property
(WIPO, 2016; Yu, 2016, pp. 11-22). Unfortunately, this growth is not ac-
complished by solving conceptual problems. Despite the growing importance
and popularity of intangible goods, research into this area is rather limited so
far. The concept of intellectual property disputed in economics is relatively
new. Although the first known use of this term dates to 1769 (this phrase
was used in the Monthly Review) but in economics it became especially im-
portant (and globally well-known) due to implementation of the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS), which came
into effect on 1 January 1995. The idea of intellectual property wasn’t considered
and discussed by representatives of classical economics, neoclassical economics
and Keynesian economics and even of the new institutional economics so it’s
presence in economics literature is short-term. In fact, a few decades ago intel-
lectual property was regarded as rather obscure and not important field of legal
regulations. However, in the last few years, intangible goods have been recog-
nized as a driving force for economic growth and development and the crucial
factor of development for many companies. This novelty causes many theoreti-
cal and practical problems.

3. Methods

The paper shows different, often opposite but well-known opinions connected
with understanding the core idea of intellectual property and tries to comment
them. As the issues connected with intellectual property are often controversial,
the author tries to find the roots of misunderstanding and explain them.

4. The concepts of property and intellectual property

A property right gives the owner the exclusive right to the use and benefits
of the good/resource, and the unique right to exclude others from them. It also
gives the owner freedom to transfer these rights to others. Roman law referred
to these elements as usus (the right to use), abusus (the right to encumber or
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transfer), and fructus (the right to the fruits). Thus, property rights over a good/
resource can be defined as a bundle of decision rights involving the good/re-
source (also called entitlements in the legal literature), which provide rights
to take certain actions and to prevent others from taking certain actions, includ-
ing the right to take the profit generated by use of it and to prevent others from
doing so. The term ‘property’ is only a legal concept. Property is the name that
we give to something that we have legal control over. Therefore, it is questiona-
ble whenever intellectual property should be considered as property because its
owner usually is not able to control its consumption and dissemination and ob-
tain right profits. But if intellectual property cannot be treated as the property,
what is the proper, right term for it?

In general, the term ‘intellectual property’ can be defined as any creation
of human mind, which means that it is always intangible. WTO (2018) de-
scribes intellectual property rights as the rights given to persons over the cre-
ations of their minds which usually give the creator an exclusive right over
the use of his/her creation for a certain period of time. A clear, brief defini-
tion of intangible goods is also difficult to give. O. Koppius (1999) defines this
kind of goods literally. The literal meaning of the term ‘intangible goods’ allows
to create the colloquial definition of ‘being a product that you can drop on your
foot without feeling it’. V. Lindberg (2009) defines intellectual property as a hy-
brid good made up of equal part information and law. The Stanford Encyclope-
dia of Philosophy edited by E.N. Zalta (2011), states that intellectual property is
generally characterized as non-physical property that is the product of original
thought. This originality is the main determinant of intellectual property. How-
ever, it should be remembered that originality is not identical to innovation.
Therefore, intellectual property does not have to carry innovation, only novelty
and originality.

In the basic concept of property rights property has to have its physical pres-
ence. Many economists, layers and politicians tries to portray intellectual prop-
erty as nothing else but standard private property adapted to the case of creations
of human mind. World Intellectual Property Organization states that intellec-
tual property rights are like any other property right. They allow creators, or
owners of patents, trademarks or copyrighted works to benefit from their own
work or investment in a creation. These rights are also outlined in Article 27
of the Universal Declaration of Human Rights, which provides for the right
to benefit from the protection of moral and material interests resulting from
authorship of scientific, literary or artistic productions. In fact, these statements
refer to artificial property called intellectual property which obtained some
characteristics of typical property thanks to protection given to it by law. The
nature and original meaning of the intellectual property is different — it is just
creation of human mind, and therefore is intangible. This intangible resource
has many characteristics that differs it from tangibles and therefore the intan-
gible nature of intellectual property presents difficulties when compared with
traditional, tangible property.
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The conceptual foundations that justify the exclusive title over tangible
goods defines property right as a right which gives the owner the exclusive right
to the use and benefits of the good/resource, and the right to exclude others
from them. In fact, the nature of intellectual property, especially its intangible
character does not allow to exclude others from using it (intellectual property
defined as the creation of human mind). The idea, song or picture once pub-
lished becomes the good which can be easily distributed without any cost among
millions of people and nobody is able to stop this process. Even if some types
of intellectual property (especially these mentioned in TRIPS Agreement) are
protected by law, this protection is time limited. Also the cost of this protection
is usually very high.

In the economic literature the best well-known definitions of intellec-
tual property are these created by the Organization for Economic Coopera-
tion and Development (OECD), the World Intellectual Property Organization
(WIPO) and TRIPS Agreement. According to OECD (2008, p. 276), intellec-
tual property rights refers to the general term for the assignment of property
rights through patents, copyrights and trademarks. These property rights allow
the holder to exercise a monopoly on the use of the item for a specified period.
Among types of intellectual property there are: ownership of ideas, including
literary and artistic works (protected by copyright), inventions (protected by
patents), signs for distinguishing goods of an enterprise (protected by trade-
marks) and other elements of industrial property (Khemani & Shapiro, 1993).
The Convention Establishing the World Intellectual Property Organization (WIPO,
1967), concluded in Stockholm on July 14, 1967 in Article 2(viii) provides that
intellectual property shall include rights relating to:

— literary, artistic and scientific works;

— performances of performing artists, phonograms and broadcasts;

— inventions in all fields of human endeavor;

— scientific discoveries;

— industrial designs;

— trademarks, service marks and commercial names and designations;

— protection against unfair competition;

— and all other rights resulting from intellectual activity in the industrial, sci-
entific, literary or artistic fields.

In this definition the list of intellectual property types was open to new types
of intellectual property which means that any new rights resulting from any
intellectual process of human mind should be treated as intellectual property.

The TRIPS Agreement, which came into effect on 1 January 1995, is to date
the most comprehensive multilateral agreement on intellectual property. The
areas of intellectual property that it covers are (Aplin & Davis, 2017, p. 28):

— copyright and related rights (i.e. the rights of performers, producers of sound
recordings and broadcasting organizations);

— trademarks including service marks;

— geographical indications including appellations of origin;
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— industrial designs;

— patents including the protection of new varieties of plants;

— the layout-designs of integrated circuits;

— undisclosed information including trade secrets and test data.

The TRIPS approach limited the number of types of intellectual property
which could be protected. It means that any other types of intellectual prop-
erty which is not mentioned in this Agreement can’t be protected by it without
changes in it. As the impact of the TRIPS Agreement on worldwide economic
and political relations was undoubtedly huge, therefore its perceiving the intel-
lectual property become naturally accepted worldwide.

All these definitions don’t refer to the nature of intellectual property but
only exemplify some of its types. The lack of one, commonly accepted defini-
tion created by well-known international institution influences the uncertainty
and leads to misunderstanding of this concept and may cause many doubts
and future conflicts.

5. Tangible and intangible goods — main differences

The property is a central institution for market development and for the oper-
ation of any market oriented economy. Goods, both tangible and intangible,
which can be easily traded are the core elements of market economy. To distin-
guish intangible and tangible goods it is worth to consider (Bochanczyk-Kupka,
2018):

— the existence of a physical form;

— the length of protection period;

— the available method of measurement;

— place in conventional accounting systems;

— availability;

— copy resistance;

— legal protection;

— the rate of depreciation;

— the transfer possibility and its cost;

— the possibility of simultaneous multiple use;

— realization through people.

The issue of physical form is obvious. A tangible goods have a physical pres-
ence and includes both fixed assets, such as machinery, buildings, land, and cur-
rent assets such as inventory. Intellectual property is an intangible good which
means, as the colloquial definition mentioned above states, that we cannot see it,
touch it or feel it. So it is not perceived by traditional senses, just only by human
minds.

Traditional, tangible property right is perpetual. Property rights are assigned
to economic goods in order to create maximum utility in their use. In terms
of physical goods, their scarcity is a presupposition of the existence of property.
The property rights of intellectual property are not perpetual. They are mainly
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temporary, with the exception of distinctive signs such as trademarks, slogans,
brand names, as long as they are used and their registration is kept up-to-date.
Also geographical indications are protected indefinitely. The need of perma-
nent protection of geographical indications and trademarks comes from their ri-
val-in-consumption character as they main economic function is to distinguish
some products from others (only geographical indications and trademarks have
got this special rival-in-consumption character). The moral rights, the rights
of creator to be recognized as an author, also exist in perpetuity. The exclusive
rights to use are temporary but the moral rights are perpetuity and cannot be
sold or inherited (it means that they also differ from the typical physical prop-
erty which can be easily traded and inherited). As the time of exclusive rights
of other types of intellectual property is limited so when the period of protection
expires, they become common goods or ‘public domain’ goods and everybody
can use them even without permission of the rights owner.

Tangible assets have the physical form, which means then they can be eas-
ily seen, felt or touched. This physical form facilities measurement of the lost
of the value. The tangible assets depreciate over a period of time. The depreci-
ation and valuation of tangible resources is much easier then intangible assets.
There are many well-known standards of tangible resources valuation which
are transparent, efficient and comparable. Additionally, tangible assets possess
a scrap or residual value, and they can be used as collateral to obtain loans. The
intangible assets can’t be depreciated. They are amortized (except for goodwill)
over the useful life of the asset. Generally, intangible assets are amortized using
straight-line expense method. Also many problems cause the valuation of intan-
gibles, which is treated as very subjective and changeable. The intangible assets
represent a major share of the value of modern firms and play an important role
in their strategies and they are also usually long-term assets. They can be sepa-
rated into two classes. They can be identifiable and non-identifiable. Identifiable
intangible assets are those that can be separated from other assets and can even
be sold by the company. These are such assets as patents, copyrights, trade-
marks, and trade names. Unidentifiable intangible assets are those that cannot
be physically separated from the company. The most well-known unidentifia-
ble intangible assets are goodwill, branding and reputation. Their valuation is
even more difficult. The accurate valuation of intellectual property still remains
a challenge. There are several accepted ways to measure the value of intellectual
property such as: cost approach, income approach, market approach and debat-
able relief from royalty approach (Bochanczyk-Kupka, 2017, pp. 51-64). But
they are not such accurate and reliable as methods used for valuation of tangible
assets.

The existence of physical form of tangible resources cause that they are easier
available then intangible resources, which very often are unique and therefore
hard-to-reach. But this immaterial character causes that creation of legal or il-
legal copies of tangible goods is much more expensive. Costs and availability
of materials necessary for production process and time needed to produce influ-
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ence higher cost of copy creation. Intangible goods can be duplicated immedi-
ately in massive numbers at zero cost.

The tangible goods are usually limited in number and their consump-
tion shorten their availability. It means that their physical nature causes that
the simultaneous consumption by more than one person in that same time is
impossible. Intangible goods can be consumed concurrently by infinite num-
ber of individuals and making a copy does not deprive anyone of their posses-
sions. The consumption of intellectual property doesn’t influence the quality,
availability and volume of it. Intellectual property is inexhaustible. It means
that the intellectual property is the paradigmatic opposite of classic property
because of its non-rival consumption, high exclusion costs and its inexhaustibil-
ity. The conventional economics of intellectual property law is based on public
goods theory'. It states that the information embodied in majority of intellectual
property types has two characteristics that distinguish it from tangible prop-
erty. Like other public goods, copyrighted expressions and patented inventions
are non-rivalrous and non-excludable. If a good is non-rivalrous it is costless
to allow additional consumers simultaneously to enjoy the benefits of a public
good once it has been produced. If a good is non-excludable, it is difficult for
producers to get consumers to pay for the privilege of using it (Barnes, 2011, pp.
533-563). But there are two types of intellectual property which don’t share
this characteristic: geographical indications and trademarks. The geographical
indications are non-rivalrous but excludable. It means then they can be treated
as the club asset for a club membership consisting of firms located in the terri-
tory to which the particular geographical indication is attached, and that share
the reputation of the geographical indication. The trademarks are rival-in-con-
sumption and excludable so they should be treated as pure private goods. To
sum up, it is worth to mention that different types of intellectual property can
be classified as private goods, public goods and club goods. Individual types
of intellectual property differ significantly so is it right to use one term for all
of them? Should they all share a common concept of intellectual property?

6. Results

Intellectual property, very broadly, means the legal property which results
from intellectual activity in the industrial, scientific and artistic fields. In fact,

! Public goods theory has been a cornerstone of the economic theory of the public sector
since the 1950s. It was inspired by two Paul Samuelson papers, published in 1954 and 1955.
On this basis the economists have accepted a rigorous definition of the term ‘public good’
(Holcombe, 2000). Property rights define who gets what when a given stream of income
is divided. But different kinds of property and thus different kinds of property rights ex-
ist. The Ostroms (1977) defined goods using the two binary characteristics of excludability
and rivalry/subtractability in consumption. These characteristics define four ideal types
of goods with potentially different kinds of property rights: private goods, public goods,
common pool goods, and club/franchise goods.
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even this definition is improper and doesn’t show the specifics of intellectual
property. In fact, there are some intellectual properties which are not products
of the mind, for instance: trademarks and geographical indications. Trademarks
creation does not necessarily require intellectual activity. The same holds true
for geographical indication which don’t require the work of the mind like patent
and copyright.

'The concept of intangible goods is completely different from the idea of tan-
gible goods and these two categories aren’t directly related. The big mistake was
made during the creation of intellectual property law when its creators prepar-
ing the intellectual property law based mainly on solutions which were specific
to tangibles and underestimated the intellectual property specificity. Nowadays
scholars know that these two types of goods are completely different. The pa-
per distinguishes intellectual property from physical property, shows and ex-
plains the main differences between tangibles and intangibles. Among them are:
the existence of a physical form, the length of protection period, the available
method of measurement, place in conventional accounting systems, availability,
copy resistance, legal protection, the rate of depreciation, the transfer possibility
and its cost, the possibility of simultaneous multiple use and realization through
people. Intellectual property has its own peculiar features. These features may
also serve to identify intellectual properties from other types of properties.

7. Conclusion

Intellectual property is intangible. This statement is indisputable. But it is
the only incontestable statement connected with intellectual property. Is it
a property or not? Is legal order created for tangible assets protection right for
intangible assets? Or maybe intellectual property should be protected in differ-
ent way? Is the expression ‘intellectual property’ right for all types of human
mind creations? Maybe the creation of the new term for human mind crea-
tions in 1967 wasn’t the best solution? Many questions arise. Economists, layers
and politicians have to find the answers. They help to understand the special
and unique character of intellectual property and facilitate the future research.
The lack of methodological backgrounds and cooperation between economics
and law in their creation may provoke creating improper rules which influence
intellectual property markets and make them less efficient.
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