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Abstract
Aim: This article focuses on the role of experts in creating regulations and policies 

on the global level.
Motivation: The question that should be answered is what role do experts actually play, 

what do they represent, how are they elected, and how accountable are they. The analysis 
will start by presenting M. Foucault and D. Kennedy arguments regarding knowledge 

and the role of experts. It will be argued that experts not only represent ‘knowledge’ but 
also different intuitions and presumptions. They are subject to various institutional pres-

sures, to interests combined with values and to the politics of daily life.
Results: We should be aware of that and to see that the dichotomy of knowledge and pol-

itics collapses, that there is no longer pure knowledge that is detached from politics. 
Unfortunately we are not aware of that, especially when experts use the language that 

supports the outcome that is desired. In effect, they preserve the private law actors-public 
law actors dichotomy, because it serves, for example, the interests of multinational corpo-
rations, not to expend the scope of their responsibility. In the light of this we can say that 
changing our understanding of knowledge should also change our understanding of law 

as separate from politics, as mirroring a reality thanks to those that know best. With this 
mind, we can start to look for better ways of holding experts accountable for what they 
do and to try to ensure transparency in the process of creation of regulation and policy 

formation.
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1  On the issue of the possibility of transparency and legitimacy in international law 
please see: Koskenniemi (2006).

1. Introduction

Global governance is ‘a dynamic process in which legal, political and economical 
arrangements unleash interests, change the balance of force, and lead to further 
reinvention of the governance scheme itself’ (Kennedy, 2008, p. 832). Among 
the many actors participating in the global governance processes and in shaping 
the international legal order, a particular role is assigned to experts. It is impor-
tant to know what role experts play in the process of formation of international 
law and global governance. Recognition of the role experts play is underde-
veloped nowadays. This is why we should make a further step to understand 
who plays a role in the developing of global governance regime. Experts are 
part of these processes — often without being aware of the different relations 
they are part of which determine outcomes of their work and of the ideolog-
ical or doctrinal biases they are driven by (Benforado & Hanson, 2012; Chen 
& Hanson, 2004, pp. 1103–1253). Higher understanding will secure a higher 
level of transparency and legitimacy of within these process and will help 
to strengthen accountability among experts.

Before the shift toward more transparency, legitimacy, and accountability 
can take place the following must occur. First, we should understand the role 
that such legal actors as experts play and we must become aware that processes 
in which they are involved are part of the structures of power as knowledge 
is (Collins & Evans, 2006, pp. 39–110). Second, we should understand how 
the language of law constrains us and, and open it for criticism. Finally, we have 
to allow people to participate in these processes. So far we have neither peo-
ple participating in this processes nor appropriate legal institutions that would 
support such participation. For that to happen, we should be free, and not 
to be constraint by, the networks of power. More freedom will come with con-
sciousness of the existing relations and biases, ideologies and doctrines that play 
a role in the formation of law and international institutions by experts. We need 
less imposed top-down fixed knowledge and regulations, and more bottom-up 
formation processes especially when we deal for example with transnational 
corporations.

Of course we should be aware that transparency and knowledge will be never 
fully achieved. We have to accept that conflict is part of democracy, that knowl-
edge is fallible, and that the law has to change in order to face new challenges 
and react to changing needs of the people1. History is not over in any sense: 
history of law, history of legal institutions, and history of governance. This not-
withstanding, we should not stop pursuing knowledge if an international global 
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governance regime is to be established in a form desired by those that care about 
democracy.

2. Knowleadge is shaped by power relation — lesson 
of Foucault

As D. Kennedy (2005a, pp. 5–6) says our world is an ‘ongoing project of reg-
ulation and management’. To understand it, we have to present a ‘compelling 
account of the actual global governance regime’. One can ask, however, if that 
is possible after Foucault — if any pure knowledge functioning of a global gov-
ernance regime is possible? According to Foucault (1979, pp. 27–28), ‘it is not 
the activity of the subject of knowledge that produces a corpus of knowledge, 
useful or resistant to power, but power-knowledge, the processes and struggles 
that traverse it and of which it is made up, that determines the forms and possi-
ble domains of knowledge’. Foucault’s idea is that there is no way of looking for 
knowledge outside power structures, and power relations and vice versa. ‘Power 
and knowledge directly imply one another (…) there is no power relation with-
out the correlative constitution field of knowledge’.

Foucault’s perspective might be useful for us to better understand any at-
tempts to create a global governance regime that would result in more ‘pro-
tection of private rights’, ‘promotion of democracy’, ‘responsibility’, ‘public 
good’, and ‘welfare’. Foucault’s analysis seems to be more valuable now than 
ever before in a world in which we are trying to strengthen our understanding 
of humanitarianism, law of war, functioning of the state, transnational corpo-
rations, and of a ‘common vocabulary’. We know already that what may at first 
look like a global effort to promote peace in the end becomes a set of institutional 
and bureaucratic practices that start to function through vocabulary that pro-
motes war, ‘fought and legitimated, rather then restrained’ (Kennedy, 2005a, 
p. 10). We see that we can overlook the ‘dark sides’ of initiatives, which may 
have a humanitarian form but not a humanitarian effect (Kennedy, 2004, p. 
112). We now understand that old notions like ‘sovereignty’ should be rede-
fined. These days it is more obvious than ever that the various power relations 
that states are a part of determine their domestic interest rates or preferred tax 
policy. The same is true about functioning of corporations, which create con-
sequences not only for their shareholders but for the larger public. In that way 
they become important actors of the public sphere however they are not held 
responsible for consequences they produce.

3. Analyzing the role of experts

We can of course say that ‘in our world, power lies in the capillaries of social 
and economical life. Myriad networks of citizens, commercial interests, civil 
organizations and government officials are more significant than interstate di-
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plomacy’ (Kennedy, 2005a, p. 3). But can we possess unconstrained knowledge 
about such processes?

A natural strategy these days is to turn to experts for the answer. However 
if we look in a critical way, we will see how these experts function in the back-
ground of the political and the public, what ‘blunts the responsibility of the ac-
tors in the foreground, while affirming their centrality’ (Kennedy, 2005a, p. 
5). Such situation not only blunts the responsibility of political leaders, but also 
of experts functioning in the background. We see that these are the experts who 
often define for us what happens in the foreground — in the political sphere. 
They also interpret facts for politicians, legislators and judges. Through that 
they form the context, the background, and by that provide a framework for de-
cisions. In that process very crucial is the language they use which also becomes 
part of legal language and legal norms they help to develop. So to a great extent 
it is no longer political leaders or even to some extend the judges who decide but 
the experts. Experts, however, often do not perceive themselves as the ones that 
do decide and they deny their responsibility (Kennedy, 2005a, p. 11).

As D. Kennedy points out, we are increasingly governed by various experts 
who make decisions regarding global challenges. And we see that their decisions 
are sometimes more important for dealing with global wealth and problems 
of poverty than those of politicians. Because of that we should be worried about 
the role experts play for two reasons. First, it may lead to the blunting of the re-
sponsibility of those in the foreground — namely, political leaders. Second, it 
may blunt our ability to recognize the possible irresponsibility on their side. They 
are also not free from the power play. And they can be more dedicated to defend 
their position than care about the outcomes of their decisions (Robbins, 1993). 
Their position of power in power structures may play a more important role than 
the goals that were set up with support of the language that was once shaped 
to defend those goals. Their position and language can be — as happened with 
the humanitarian vocabulary during the time of the war in Iraq — used to as-
ses, measure, and judge the necessity of self-defense and to legitimate war. As 
a consequence, ‘humanitarian expertise gave progressives an easy — and irre-
sponsible way out’ from dealing with the problem, and became a perfect exam-
ple of Foucault’s knowledge-power entanglement (Kennedy, 2005a, p. 21–20)

By analyzing the particular work of ‘experts’, and facing crisis after crisis 
that resulted from the work of some of these experts, we become more skepti-
cal about gaining unconstrained knowledge about the global problems we face, 
and about holding involved actors accountable. Is there another way to gain such 
knowledge and establish ‘the experience of responsible human freedom among 
the experts who govern the world’ (Kennedy, 2005a, p. 1) and also among 
other actors? It looks that if one wants to overcome some part of the problem 
Foucault has described one has to understand possible power relations that are 
not visible to us at the moment. That can happen if we will start to understand 
the processes that governs the election of experts, if it is democratic, how that 
happens that a person becomes a representative of a country in the framework 
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of international organizations or particular international conferences. One can 
also hope that this will be possible if we tide the election of experts with na-
tionally based democratic processes. Of course national democratic processes 
are also part of the power game and are part of a complex structure of power 
relations that shape everything2. But at least there is a possibility of working 
toward transparency in these processes. In these processes not only political 
leaders should play a role, but also experts clearly expressing their political 
and ethical position, the choice of legal doctrine, as well the people should play 
a role3. Shortly speaking we should start to understand in a more comprehensive 
way the various power relations that are involved in the process, what can lead 
to creation of a system of expert accountability.

There are legal possibilities of establishing the above-mentioned conditions 
if the process of formation will be open enough to allow for critical assessment 
of the situation (Mansbridge, 2008, pp. 251–271). This assessment can be 
presented from many angles, but it is crucial to begin with an approach that 
shows the role experts play because such an approach will cut into the heart 
of the problem — of knowledge not being independent from politics. It is es-
pecially visible when we see that that yesterday’s experts become today’s poli-
ticians and vice versa. In such a state, it is difficult to determine where being an 
expert starts and where it ends. Where is knowledge and where is politics? Pol-
itics shifts into ‘knowledge’ and ‘knowledge’ into politics. With different times 
come different roles. It becomes clear that the dichotomy of politics-knowledge 
(and more narrowly: legal expertise) is too simplistic, too broad, to describe 
the complexity of the situation.

4. Experts and the language of dichotomies

Unfortunately experts use the language based on dichotomies. However, in light 
of the above, one can say the picture is complex and dichotomies can not grasp 
it. Unfortunately, we do not perceive that way, that the language based on di-
chotomies like knowledge-politics, politics-law is detaching us from reality, 
that it constrains us from coming up with other valuable solutions to current 
problems. That is also the case with the way we use — following the language 
based on ‘knowledge’ provided by many experts — the dichotomy private law 
actors-public law actors. In reality the distinction is not that sharp, but it is still 
used by experts and it is preserved by the legal language and forms the basis for 
different policies (Bourdieu, 1991, pp. 655–669). Such language is for example 
the basis for the formation of regulations of transnational companies by inter-

2  More on the issue see: Michelman (1998, pp. 1717–1734) or Parker (1994).
3  About the role that unexpressed different legal doctrines play in decisions of arbitra-

tors and judges. Please see: Gaillard (2010, pp. 1–11).
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national law4 and during litigation5. It is also used by corporations and their 
experts during the formation of law. In reality corporations as legal entities not 
only behave as private entities but are also involved in regulation of not only 
what is private but also of what is public, even though they continue to repeat 
that they are only private law actors (Danielsen, 2006, pp. 85–99; Ruggie, 
2004, pp.10–15).

Corporations create such regulations in many ways. They are involved 
in shaping rules through lobbying and interpreting rules that they later apply at 
their discretion. Moreover, they create their own rules by certain business prac-
tices or private dispute resolution mechanisms. These rules can be used when 
local legal regulations do not exist or are not developed. All of these and much 
more form what is called corporate governance. It has an impact on national 
and global governance effects (Danielsen, 2005, pp. 411–425; Roe, 2003, pp. 
21–28). In the light of this we can say that through experts, corporations are 
national or transnational ‘public’ regulators — they regulate, but with different 
goals—for example, to strengthen their international market position vis-a-vis 
regulations of competition established by the states, or vis-a-vis international 
labor or environmental standards. Such strategy is unfortunately short-sided. 
There is a pressing need for corporate governance rules to reach beyond the di-
chotomy of private law actor-public law actor because of the corporate regula-
tory power and its impact (Danielsen, 2010, pp. 49–68; Braithwaite & Drahos, 
2008).

There are some projects nowadays that deal with reshaping the position 
corporations play on a global stage and in international law, from regulatory 
projects to administrative ones6. There are also ones that point to the responsi-
bility of corporations and the need for their participation as actors of not only 
private international law but also public international law (Ruggie, 2010, 2008). 
They are however limited in their approach as long as there are not presenting 
the role experts play in preserving the dichotomy mentioned above and the need 
of overcoming a sharp use of that dichotomy.

Of course according to the scholarship it may look as if we are moving in in-
ternational law toward acceptance that corporations as private law actors have 
an impact on the public sphere. We often talk nowadays about social respon-
sibility of corporations. The idea of social responsibility of corporations is to-
day a conventional wisdom. However, we are still entrenched in the old way 
of thinking and the legal language still mirrors the old divisions of responsibility 
for the public sphere between state and corporations and in fact leads to lack 
of responsibility of both.

4  For example during the process of shaping the ‘Norms on the responsibilities of trans-
national corporations and other business enterprises with regard to human rights’.

5  As for example in the ATS Kiobel Case.
6  Please see Danielsen (2005, 2006, 2010) works on corporations as an example 

of regulatory approach (mentioned above) and the work of Kingsbury et al. (2005) as ex-
ample of administrative approach (mentioned further on). 
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What can we do in such a situation? So far, the bright lines between what 
is the role of private actors and what is the role of states seems to be preserved 
by regulators and ‘experts’7. The solutions might be the decentralization that 
will reach beyond the private actors-public actors sharp dichotomy and con-
sequences it produces. It can be said that we should see ‘the decentralized 
and non-harmonized complexity of the global governance regime as a terrain 
filled not only with obstacles and pitfalls, but also with benefits and opportunities 
for the pursuit of social welfare purposes’. Thanks to that we could strengthen 
‘our creativity and effectiveness in shaping global power for the public good’ 
(Danielsen, 2006, p. 99).

5. Toward more accountability and the democratic processes

To change the above we should strengthen our consciousness about the pro-
cess and also establish more experts accountability and transparency of the pro-
cesses they are involved in. By that we will strengthen the role of the people. The 
people are the ones that pay taxes, that send their sons and daughters to serve 
in UN peacekeeping operations, that care about ILO standards in the work 
place, and live by human right standards in their daily lives. If we really want 
more protection of rights, promotion of democracy, and responsible use of free-
dom, then these should be achieved not only by institutional redesign involving 
experts at the top-down level (unclear to the wider public), but also through 
bottom-up processes, through public engagement of the people8. Such public 
participation and oversight of the work of experts will not only inform the people 
about the projects and strategies under construction or the ones that are in use. 
That will also constrain those involved in the process of shaping and redesigning 
institutions or taking political or legal decisions so that their knowledge will not 
be totally overtaken by the power of their authority, ideological and doctrinal 
biases, by those who finance it, or political pressure imposed on them.

That will definitely lead to disaggregation of the system we know. Disaggre-
gation and decentralization of the old systems should empower people to engage 
in shaping of a ‘common vocabulary’ of international law and law in general 
on different basis than sharp dichotomies existing in the vocabulary, which for 
now is shaped without transparency among experts9. This is why the interna-
tional law-making processes is still, to a wide extend, a play of different level 

7  Future of Aliens Tort Statue Litigation is no longer clear right now as well as holding 
corporations accountable for their human rights violations beig part of their usual bussines 
activities on the global stage after the ruling in the ATS Kiobel Case. On ATS see: Hufbauer 
& Mitrokostas (2004, pp. 245–262).

8  Such aproach would mirror to a certain extend the bottom-up approach presented as 
a solution to the problems of creation of global administratove law, which main problme is 
lack of transparency, accountability and democratic review (Kingsbury et al., 2005, p. 55).

9  On common vocabulary see: Kennedy (2005b, p. 26, p. 42) or Michelman (1989, 
pp. 256–269).
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of specialists/experts. Contrary to that we should establish more than just net-
works of experts and include also people in the deccision process, even if they 
role would only be to listen. Such ‘participation’ of the people — of a country, 
region, of the world — in international law formation exist only in a limited way 
today, such participation is difficult and exceptional10. And that should not be 
the case.

Of course one could raise the objection that empowering the people 
in the above scenario will lead to ‘diffusion of decision making in a multi-level 
system’ and that powerful states or corporations can still have a greater influence 
on the process. However, it would not be right to say that such a model would 
not be applicable for understanding and solving global problems because now-
adays there is a lack of central law-making authority or ‘delegation of powers 
from… national democratic organs’. It is inappropriate to think that we can ‘en-
sure accountability to the emerging international community as such’ by ‘dif-
ferent institutional mechanisms — mechanisms that are in some cases perhaps 
entirely detached from democratic foundations, and are more pragmatic means 
of checking the power (…) of the actors’ (Kingsbury et al., 2005, pp. 56–57). 
First of all the context for global governance has changed and one can hardly 
imagine that there is a unified ‘international community’ speaking in one uni-
fied moral voice (Kennedy, 2006, p. 177)11. Second, it is also hard to imagine that 
there are more pragmatic means than the evaluation of certain strategies in a re-
al-life setting — among those that should be primarily involved — the people. 
Such evaluation can secure us from the danger that the ‘myth of professional 
progress hinders the pragmatic assessment of specific initiatives’ (Kennedy, 
2005a, p. 22). There is a danger in thinking that the natural and necessary way 
of evolution is from democracy toward expert rule and the set up of institutional 
and legal mechanisms that will ‘stop the conversation’12. If one wants to evaluate 
how the world is governed, then it must be done through the use of democratic 
foundations. This process must be tied to the people, to culture, to the politics 
of the place and communities, and to the people’s knowledge about them13. We 
should not forget that ‘policy pragmatism can be thrown off by the blind spots 
and biases in the professional vocabularies’ (Kennedy, 2004, p. 112).

10  There are many initiatives leading to democratization of the production of the law 
in a local level. As far as international law is concerned the situation changes and the par-
ticipation of the ‘people’ is still more difficult and exceptional.

11  Kennedy (2006, p. 178) says futher that there is no unified international communi-
ty of the same moral and unified commitments — ‘such a community does not exist (…) 
the context for global governance has changed, reducing the space — and plausibility — for 
an ‘international community’ to speak with a single ethical voice’.

12  Such a future is envisaged in: Hansmann & Kraakman (2004, pp. 33–68)
13  For importance of culture and the politics of the place see: Kennedy (2008, p. 835).



  EKONOMIA I PRAWO. ECONOMICS AND LAW, 15(4): 481–491

489

6. Conclusion

Opening the process of creation of regulations and policies for analysis and dis-
cussion can protect us from being blind to such biases and power play and react 
appropriately when they start to shape. It is important to note that we still lack 
a decentralized view of the world in which we live that will allow people to be 
more involved and question the status quo. For that to happen first we should 
gain a broader understanding of our present world by understanding the role 
that experts play in the networks of power-knowledge, through which they 
shape legal and political regimes and going beyond the language they use based 
on the notion of knowledge separated from politics and based on the dichotomy 
private law actors-public law actors. Secondly we should look for alternative 
legal and political accountability mechanisms to allow for coverage of a higher 
number of actors — including experts. It is of course necessary to ‘expand our 
ability to act through the capillaries of private quality standards or investments 
guidelines, … property regulations and all the other norms and institutions 
which affects the use of force’(Kennedy, 2005a, p. 10), but that also means 
understanding the role experts play in this process of formation of regulation 
and policies which sometime may at best look like window dressing and at worst 
as manipulation in the name of powerful interests (e.g., governments, political 
parties, or corporations) — and to hold them more accountable. Thirdly, we 
need legal and institutional arrangements based on the language that goes be-
yond the private law actors-public law actors dichotomy that will shape disag-
gregated forms of governance, which we have today, into forms that will allow 
people to participate fully in the processes of formation, creation, and control. 
Of course, we need participation of the people itself. In other words, we need 
institutional redesign and public engagement. We need to establish relations 
between institutions and the people that will be serving the goals that we want 
to reach: promotion of democracy, creation of public good, and responsible use 
of freedom.
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