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Abstract

Motivation: The functioning of the audiovisual sector strongly depends on the use of cop-
yrights and related rights. Problems with their clearing could harm the functioning
of companies and might even lead to strong financial problems. The distribution of copy-
right-protected audiovisual works requires the licensing of rights by different rightshold-
ers. Some of them are represented by Copyright Management Organizations (CMOs),
which allow users to clear rights for many works without individual negotiations. Fees
paid to CMOs for copyright-protected content constitute a significant part of operating
costs for companies like TV stations, cable operators, VoD (Video on Demand) platforms.
In case of intellectual properties for audiovisual works, CMOs make the valuation. They
have been facing legal challenges due to subjective valuations as a result of being monopo-
lies in the local market of the represented country and lack of transparency.
Aim: This work explores the transparency of 21 CMOs in 4 EU countries due to their
expected to be an integrated market status as the result of political and economic amalga-

© 2021 Nicolaus Copernicus University. All rights reserved. @O


http://www.economicsandlaw.pl
http://orcid.org/0000-0003-1479-8554
http://orcid.org/0000-0001-9806-8297
https://doi.org/10.12775/EiP.2021.033

BB c<ONOMIA I PRAWO. ECONOMICS AND LAW, 20(3), 543-571

mation. In addition to the adoption of The European Union Directive on collective man-
agement of copyright and multi-territorial licensing of rights, as part of the EU’s Digital
Single Market project, this exploratory research, with comparative analysis of CMOs
using the linear ordering methods, explains the necessity of an epagogic approach to cre-
ating correct institutions besides directives and laws, such as central observation, an
ombudsman for conflict management, or an official body to employ these features in one
structure to actively govern the market.

Results: The conducted analysis allowed us to reflect on the importance of transparency
and taxonomic mapping of the audiovisual market landscape will be the guideline to flat-
ten the copyright valuation divergence in the EU and eventually will pave the way for
fewer disputes and more innovations.

Keywords: intungible asset valuation; intellectual property; copyrights; licensing; European Union
directive; collective management organizations
JEL: C19; D46; KI10; K11; L43

1. Introduction

Demmou et al. (2019) state in one of the latest OECD Report that intangible
asset class has been among the most significant economic growth driver across
all the OECD countries. However, they are radically limited by the valuation
hardships and greater asymmetric information. According to Moberly (2014),
intangible assets are generally vulnerable to competitive-advantage undermin-
ing, value erosion, forging, rights violation, misuse, and compromise when they
are not under constant monitoring, supervision, and administration.

Accessibility and consumption features for copyrighted products like audio-
visual works are generally vulnerable to piracy, unpaid consumption, and un-
authorised access without any permission and payment to the copyright holder.
Therefore, even though they are copyrighted, the vulnerability of the audio-
visual works is positioning them as semi-excludable and semi-rival types
of properties (Caplan, 2013; Gans, 2012; Ostrom, 2010; Webster & Jensen,
2006). Undoubtfully, this type of market failure is increasing with the devel-
oping new and faster, peer-to-peer content sharing capabilities which synchro-
nously reduces the delivered value for work owners and prevents the evolving
business models, entrepreneurs and cross-innovation while eroding the social
moral when they do not protect the full-excludability and full-rivalry features
of the delivered works.

While the protection of the audiovisual works is possible with the copyright
and related rights, under the law of the connected country and/or countries, it
requires a medium as an enforcer. Due to the abovementioned failures and na-
ture of audiovisual works, their small and medium-sized producers and individ-
ual authors have to use a centralised distributor. This type of sizable structure
is called Collective (or Copyright) Management Organisations (CMOs). They
have the following key roles:

— valuation, tariff, and conditions negotiation;
— enforce copyrights and related rights on behalf of the users;
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— allocate user license to demanding other mediums and end-users;

— identify the possible piracy, unpaid consumption, and unauthorised access;
— follow the legal proceedings;

— eventually collect the payments (royalties) on behalf of the copyright holders

(CISAC, 2021).

Along with all the stated organizational tasks, CMOs are also responsible
to set the tariffs with a valuation method they prefer to use based on exist-
ing practices or developing a new one that is prone to be subjective. Whilst
the calculation of the intangible assets is already not standardized, on the other
hand, it is also hard to reach perfect competition in the market with the tariffs
of the CMOs since they are de facto monopolies (WIPO, 2016). This has been
a long-debated topic for most scholars, regulators, and market participants.
There have been also numerous legal disputes among CMOs, licensees and cop-
yright holders due to non-standard, subjective, and generally non-disclosed
valuation practices.

The emergence of the first law in this sensitive area is in 1624, The Stat-
ute of Monopolies and afterwards in 1710 the British Statute of Anne (Brad &
Bently, 1999). It can be said that Europe has taken more serious law implications
in copyrights matter with a leading position as early as 1886 when the Berne
Convention for the Protection of Literary and Artistic Works was signed and re-
vised eight times until 1979 (WIPO, 2020). Furthermore, since the Directive
of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society (2001),
European Union has been trying to adapt to the digital era and prepare the un-
ion for digitalisation and upcoming copyright challenges with followed direc-
tives: Directive of the European Parliament and of the Council of 26 February 2014
on collective management of copyright and related rights and multi- territorial licensing
of rights in musical works for online use in the internal market (2014) and Directive
of the European Parliament and of the Council of 17 April 2019 on copyright and related
rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC
(2019), under the EU’s Digital Single Market project.

Consequently, this study explores the audiovisual market landscape of dif-
ferent CMOs in the European Union and their regulated or non-regulated val-
uation practices with multilayered comparisons which will be the guideline
to flatten the copyright valuation divergence in the union and eventually will
pave the way for less disputed and more innovated Digital Single Market project.

2. Literature review

The need for such a sizeable structure to protect the authors’ rights first ap-
peared in France. In 1777, the Society for dramatic legislation ‘Bureau de Lég-
isladon Dramatique’ was established by 22 playwrights which is today’s base
of the Society of Dramatic Authors and Composers-SACD ‘Société des Auteurs
et Compositeurs Dramatiques’ (SACD, 2021). As can be seen, the idea of col-
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lective management is two and half centuries old and more than 500+ CMOs
are acting as national monopolies all over the world. Though understanding
of copyrights and the practices of their related rights have not been transformed
significantly, yet includes granting licensing, administrating, protecting, col-
lecting royalties, and distributing the remunerations, valuating, creating tariffs
and representing the right owners in negotiations and court trials with the pre-
sumption (Kossecki, 2015; Kossecki et al., 2021). In collective management,
all the abovesaid practices are the straightforward reflections of authors’ direct
copyright and related rights except for the valuation.

The most significant added value of the CMOs, as a medium, is the valua-
tion which is the most challenging part for this type of asset class and the main
source of the disputes due to its inexact cost items and subjectivity. This incon-
spicuous calculation service with collective management fees brings a signifi-
cant expense item for media. According to Kossecki (2015), the cost of licensing
fees for broadcasted and rebroadcasted copyright-protected works for TV sta-
tions, cable operators and VoD platforms, ranges from 25% to 50% of their re-
transmission revenue. Moreover, in most cases, dealing with more than one
CMO is the requirement for this industry which inflates the overall costs. Fur-
thermore, the potential abuse of the market position, absence of definite legal
procedures and efficient calculation systems are the sources of rising valuation
disputes in the European court cases, as the valuation practices and related laws
are particularly disintegrated (Hooijer & Baloyi, 2016).

By the adjudicated rulings of the European Court of Justice, by the nature
of the represented rights and by the connotation of art. 102 Treaty on the Func-
tioning of the European Union (ECJ Case 395/87, 1989; ECJ Case 402/85S,
1987; ECJ Case C-351/12, 2014; ECJ] Case C-52/07, 2008) CMOs are posi-
tioned as a monopoly in their represented territories. Another adjudicated rul-
ing of the European Court of Justice stated that, where such a collecting society
imposes fees for its services which are appreciably higher than those charged
in the other Member States and where a comparison of the fee levels has been
made consistently, that difference must be regarded as indicative of an abuse
of a dominant position within the meaning of Article 102 TFEU. In such a case
it is for the collecting society in question to justify the difference by reference
to objective dissimilarities between the situation in the Member State concerned
and the situation prevailing in all the other Member States (EC] Case 395/87,
1989; ECJ Case C-351/12, 2014; ECJ decision in Joined Cases 110/88, 241/88
and 242/88, 1989). In the judgement of the EC] Case C-52/07 (2008), the val-
ued price of the work was ruled as excessive by the court compared to the eco-
nomic value of the delivered service by the CMO. Eventually, in the early ages
of the audiovisual market, courts also ruled as the value of the copyrights listed
in tariffs by the CMOs do not fit the definition of the market price considering
the fair market value due to their predominant representation with entrepre-
neurial characteristics (ECJ Case 395/87, 1989; ECJ Case 402/85, 1987).
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As stated in Kossecki et al. (2021), the way royalties are calculated by

the CMOs for the remuneration is usually based on the following methods:

lump sums based on the number of users or delivered services;

percentage system — the level of royaltes is calculated as a per cent
of revenues;

mixed systems.

Additionally, the following conventional methods for the valuation of copy-

rights are being adopted (Gilbert, 2009; Kossecki, 2012; 2015; 2020; Pastor, et
al., 2017; Rumniak, 2011; Smith & Parr, 2005):

L.

Income approach, a higher level of royalties can be related to obtaining
more revenue from copyright users (EC] Case 395/87, 1989). The income
approach is easier to apply when the copyright user does not pay other li-
cense fees to copyright holders and receives a blanket license, which grants
unlimited authorization to access the repertoire of a CMO. The partition
coefficient between the licensor and licensee should be indicated based
on the economic value added of copyrights. In case of limited data, the 25
per cent Rule of Thumb can be used (licensor should obtain 25% of operat-
ing profit generated by the intellectual property, while 75% should be re-
tained by the licensee). The exception will apply only to the film industry,
where due to the higher number of different rightholders, its use will be less
frequent. The percentage (importance) of elements considered in the total
price of the service indicates part of the value of the service generated by
copyrights.

. Market comparison, due to the dominant position of CMOs on national

markets, the prices cannot be considered as a market value. The market
comparison assumes that free-market supply and demand will create an
equilibrium price (Depoorter & Parisi, 2002). If fees charged by a copyright
collecting society are much higher than ones in comparable foreign markets,
it is possible to assume an abuse of the dominant position by a given CMO. If
fees charged in different countries are compared, it is necessary to consider
specific market characteristics, i.e., their geographical/economic position
(Kossecki, 2012; 2014). To apply international measures of comparison,
several first steps are necessary (Kossecki, 2015):

indicating comparable markets;

assessment of global charges for all CMOs based on the international
comparison;

choice of a proper multiplier, usually percentage or lump sum;

calculation of royalty rate for CMOs based on the economic use of the rep-
ertoire and profits;

calculation of royalty rate for specific CMOs.

. Cost approach, in a broader term, this method assesses the cost of value cre-

ation. Due to the limited relationship between the level of income created
by the assets in the case of copyrights and the cost of asset creation, the cost
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approach based on the value of assets (ability to generate future income)

and cost of their creation is not used for CMOs’ fees valuation.

The lack of transparency, which is the base for subjective valuation practices
of European CMOs, places them in a position of monopolists. Paving the way
to less dispute and more innovation requires clear judiciary steps that include
creating correct institutions besides directives and laws, such as a central obser-
vation, an ombudsman for conflict management, or an official body to employ
these features in one structure to actively govern the market. A first crucial step
would be mapping the audiovisual market landscape to develop clearer guide-
lines that will flatten the copyright valuation divergence.

3. Methods

For the institutions that hold a monopolistic position in a market like CMOs,
it has been arguably hard to explore their fairness in the market and correct-
ness in the valuation due to a lack of accurate data. Thanks to the digitalization
and the enforcements of the jurisdictions, there are more and more data made
publicly available by the CMOs. In the EU, a series of directives to start with
the Green paper on copyright and related rights in the information society (EU, 1995),
have been trying to amalgamate the common markets for intellectual property
rights and aiming to create a Digital Single Market under the European Union’s
Single Market project (European Commission, 2015).

3.1. Research origination

Analysing the effect of various CMOs in the EU requires taking a closer look at

respective countries and CMOs’ local practices. Such an attempt of comparison

requires a defined categorization of countries in question, which for the purpose

of this study was based on the countries’ classification presented in the research

of Kossecki et al. (2021), whocompared 22 European Union countries via par-

tdoning them into 4 clusters with K-means Method basing on their similar

market characteristics variables:

— purchasing power adjusted Gross Domestic Product per capita (GDPpc);

— CMOs collection as a per cent of GDP (CMOcol);

— mean consumption expenditures of private households on cultural goods
and services (MeanCons).

The most representative country per cluster was chosen to start this study.
The criteria based on which they have been defined are: their continuity to the EU
single market membership, Euro area participation to lower the different cur-
rency effect and,most notably, their position to the centroid of the respective
cluster, in terms of the abovementioned variables, to accept them as comparable
and characteristic for the represented clusters that can be seen in Table 1.

This study investigated 21 CMOs in these 4 representative countries fur-
ther in detail to capture the full understanding of valuation practice divergences
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in similar market clusters of the EU along with other transparency indicators,
such as financial and descriptive features.

Description of the countries’ copyright remuneration income model is pre-
sented with an emphasis on revenues from cable emission of audiovisual ma-
terials (for some CMOs, tariffs for terrestrial broadcasters are considered due
to lack of data). With the specific tariffs being set on a national level, it is worth
taking a close look at the rates and remuneration models adopted in each coun-
try to proceed with a deeper analysis for CMO clusters.

3.2. Used methods

CMOs were investigated in two stages. In the first stage, exploratory multilay-

ered comparison research was conducted to show their subjective approaches

to pricing practice along with the availability of their data and its interpretation
among clusters:

— availability of their tariff calculation methods, valuation information with
their price units, whether there is a law or internal bylaws this valuation
relies on;

— availability of their annual reports, financial statements (balance sheet, cash
flow and income statement), transparency report for the details of the or-
ganization and whether there is independent auditing for these reports;

— availability of any information regarding a possible dispute, such as the num-
ber of legal cases settled or ongoing, and any statement that shows the path
to resolution;

— information availability in second or more languages besides the national
language including the website, subpages, and documents;

— availability of the price and tax information, rate of the tax and price itself
(authors included VATs in the tables when not included in the price lists
to make them comparable);

— availability of financial information with their total revenue from the latest
annual report published, their total expenses if stated and calculated remu-
neration to distribute. Expenses or remunerations are estimated by the au-
thors when not stated.

In the second stage of the research, a comparative analysis was carried out
to rank the surveyed CMOs in terms of the elements of transparency men-
tioned above. The method of standardized sums was used, as described in more
detail, e.g., by Dziechciarz (2002). The method of standardized sums is one
of the methods of linear ordering that allows conducting a multivariate compar-
ative analysis, which allows studying complex phenomena described employ-
ing many variables. Linear ordering methods rank objects from worst to best.
To conduct the analysis, it is necessary to define the nature of all variables de-
scribing a given phenomenon which may be:

— stimulant — an increase indicates an increase in the level of a complex
phenomenon;
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— destimulant — a decrease indicates an increase in the level of the complex
phenomenon;

— nominant — a given value indicates the highest level of a complex phenom-
enon, while smaller and larger ones indicate a lower level;

— neutral — the values do not indicate the level of a complex phenomenon.

In the case of the standardized sum method, it is assumed that the variables
are standardized and that they are all stimulants. Destimulants and nominants
come down to the form of stimulants.

Let assume that n objects are assigned the values of the variables X, X,,...,
X . The value of the variable Xi for the i-th object is marked X I<i<n, I<j<m.

The standardized variables Z,..., Z correspond to the variables X,,..., X , de-
fined by the dependence:
X, —X,
7, =", )
S.
)
where:

z,— value of the standardized variable Z, for the i-th object;

x,— the value of the X; variable for the i-th object;

X; — arithmetic mean of variable X ;

s,— standard deviation of the variable X..

Using the standardized sum method in the first stage, the weighted sums
of the variables are calculated for each object according to the formula:

P = Z:;]zl.),w)., )

where w. is the weight of the j-th variable.

The values of the weights w, are intended to determine preferences for indi-
vidual variables describing a complex phenomenon, while the following condi-
tions must be met:

W, >0, 3)

=1 @

Then the so-called development measures are calculated:

pi _pmin .
m=—-—7——(i=l,..., n), (S
pmaxipmin ( ) )
where:
pmax = Z;n:lzma,\',jwj’ (6)
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m
pmin = Z)'zl me”:)'wi N (7)

z and z iy Are the values for abstract objects, pattern and anti-pattern, re-

max,) mir

spectively, determined as follows:

2, =MAXZ,, 8)

max,j

z

min,j = miln Zﬂ M (9)
‘The measures of development meet the condition: 0<m<I.

CMOs were awarded a certain number of points for the presence of a spe-
cific element, then the obtained number of points was summed up and divided
by the maximum number of points possible to obtain in a given area. In this
way, values ranging from O to 1 were obtained and these values were standard-
ized, which ensures higher transparency and comparability of indicator values.
In the conducted comparative analysis, the following areas were examined:

1. availability of the tariff calculation and valuation information (3 total points):
— price unit (1 point);

— calculation method (1 point);

— enforcing power (law, internal policy etc.) (1 point);

2. availability of activity reports (4 total points):

— annual report (1 point);

— financial statement (1 point);

— ransparency report (1 point);

— independent auditor (1 point);

3. availability of the dispute related information (2 total points):

— dispute resolution statement (1 point);

— number of court disputes (1 point);

4. availability of representation data in the market (3 total points):
— number of represented works (1 point);

— number of represented members (1 point);

— number of served clients (I point);

S. availability of the price and financial information (3 total points):
— price (I point);

— vat information (1 point);

— financial disclosure (1 point);

6. availability of the information in different languages (3 total points):
— national language (1 point);

— English (I point);

— other (1 point).
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4. Results

4.1. Portugal

Portugal represents the Cluster 1 countries of the EU, with 5 CMOs exam-
ined. There was no data found for P1 Motion Picture Licensing Company (MPLC)
(MPLG, 2019). P2 Sociedade Portuguesa de Autores (SPA) is the biggest and only
multilingual CMO in Portugal per available data, however, has no specific price
list due to 10% tariff exercise from annual operating income of a Cable Oper-
ators with no VAT inclusion or exclusion information, based on their internal
bylaws. Fees for TV broadcasters ranges per channel and usage rate set in 2012
presented in Table 2. There is also a minimum fee of EUR 6,000 per annum
for non-profit small and micro TV broadcasters where such diversion does not
exist in most of the CMOs (SPA, 2012; 2019; 2020; 2021). P3 Gestdo dos Dire-
itos dos Artistus (GDA) is the second biggest CMO in Portugal in size and total
revenue, according to available data, with no pricing information (GDA, 2019).
There was no data found for P4 Audiogest like MPLC (P1). PS Associacdo para
a Gestao Coletiva de Direitos de Autor e de Produtores Cinematogrdficos e Audiovisuais
(GEDIPE) is the only independently audited CMO with only price informa-
tion per user ranges, per month with no VAT information and prices marked
up by Portuguese Consumer Price Index (CPI), please see Table 3. Also, it has
the most extensive Dispute Resolution Statement in the study (Gedipe, 2020a;
2020b; 2021).

Among the four countries in this study, Portugal has the least transparent
CMOs with only 26% of overall data availability based on the set criteria. De-
scriptive representation is slightly higher with 32% of data availability compared
to numeric representation with up to 20%. Even though it has the most extensive
Dispute Resolution Statement in the study its availability is limited to one CMO
only and none of the CMOs mention number for the amount of legal dispute
they involved. Information is available mostly in the national language with lim-
ited valuation insights and tariffs. Furthermore, based on estimations, Portugal
has the lowest total revenue, against the other three countries, and distributed
remuneration to its members with 63.76% while causing the second-highest
expense with the ratio of 14.69% right after Slovenia.

4.2. Slovenia

Slovenia represents the Cluster 2 countries of the EU, with 4 CMOs examined.
The first CMO examined is S1 ZdruZenje Avtorjev In Nosilcev Malih In Drugih Avtor-
skih Pravic Slovenije (Zamp — ZdruZenje Avtorjev Slovenije). It is the second
biggest CMO in Slovenia, regarding the number of members around 60,047,
as well as the biggest one, regarding the total expense ratio around 42.82%.
The tariff for a cable operator, with VAT (9.5%) included by the authors, is EUR
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0.0102 per user, per month; however, declared as without VAT in the price list
which is common for all CMOs in Slovenia. The valuation method of this CMO
is negotiated upon the call of the Republic of Slovenia and published on the Of-
ficial Gazette of the RS, No. 27/2016 of 11 April 2016, which makes it the only
CMO in Slovenia to value through external enforcement (ZAMP, 2019; 2020;

2021). S2 ZdruZenje Sazas is the biggest CMO, with 12 million represented

works, 7,083 clients and the biggest total revenue. The valued price is EUR

0.3066 per user, per month; however, declared without VAT in the tariff. S2

is one of the two CMOs that revealed the number of legal disputes they are in,

and the only CMO that detailed this information as 809 settled cases out of 1239

total disputes (SAZAS, 2006; 2018; 2019). The tariff might change according

to separate agreements, broadcasting retransmissions or secondary broadcasts
in terms of their cast, form, and character, which one of the examples can be
seen in Table 4. S3 Zavod Za Uveljavljanje Pravic Izvajalcev In Proizvajalcev Fono-
gramov Slovenije (Ipf) is the second CMO in the study with legal dispute numbers
available as 30. The valued price for 2021 is EUR 0.0854 per user, per month
without VAT. S3 has the only price list calculated in advance for 6 years (from

2018 to 2023) in this study, however, there is no calculation method available.

The estimated total expense ratio is the second-highest in Slovenia with 41.94%.

Even though the information is available in English and the national language,

the number of represented works and clients are not available (IPF, 2005; 2018;

2019; 2021). S4 Zavod za uveljavljanje pravic avtorjev, izvajalcev in producentov

avdiovizualnih del Slovenije, k.o. (AIPA, k.o0.) is one of the smallest CMOs in Slo-

venia, hence, marked the highest remuneration ready to distribute with 71.02%

with the lowest total expense rate of 28.98%. S4 lists the highest price among

the Slovenian CMOs with EUR 0.9417 per 50 connection, per month without

VAT, through negotiation and the following tariff criteria (AIPA, 2011; 2019;

2021):

— scope of the repertoire;

— the scope of the permit;

— the revenue generated by the use of the copyrighted work or, failing that,
the costs associated with that use;

— the importance of the author’s work for the user’s activity;

— the relationship between the protected and unprotected copyrighted works
used;

— the relationship between rights-managed collectively or individually;

— the special complexity of collective rights management due to the specific
use of copyrighted works;

— comparability of the proposed tariff with the tariffs of the same kind
of collective organizations on the same kind of works for the same kind
of use in the Republic of Slovenia and the other Member States, considering
the gross domestic product per capita in purchasing power unit.

With a 75% overall ratio, Slovenia is the most transparent and regulated
country in this study per pre-set criteria including both descriptive representa-
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tion (58%) and numeric representation (92%). On the other hand, Slovenia has
the highest expense ratio of 33.3% along with the second-lowest remuneration
ready to distribute ratio of 66.7% and total revenue per population right af-
ter Portugal. Furthermore, there was no dispute resolution statement available
for any of the CMOs, while this is the only country the number of legal dis-
putes information was declared, both facts might be the result of existing high
regulation.

4.3. Finland

Finland represents the Cluster 3 countries of the EU with 6 CMOs examined.
F1 Kopiosto is the biggest CMO in Finland with 50,000 members and one of two
CMOs in the country where neither financial statement nor independent audi-
tor was declared. The single price list strategy in Table 5 is per household, per
month with VAT (10%), without calculation method, where the HD channels
are billed separately and not declared anywhere (Kopiosto, 2019; 2020; 2021).
F2 Teosto is the second biggest CMO with 34,353 members and the biggest
in terms of total revenue with an available calculation method. The price per
channel, per household, per month with VAT (10%) is EUR 0.0066. The blan-
ket license calculated based on the audiovisual service provider’s total revenue
follows with deductible items such as yearly volume and cash discounts given
to media agencies, credit losses relating to total revenue and VAT (Teosto, 2018;
2019a, 2019b, 2021).

total revenue — deductible items = revenue subject to royalty, (10)

revenue subject to royalty = royalty percentage = performing rights royalty. (11)

F3 Gramex is the only CMO where all the numbers of works (56,174), mem-
bers (16,119) and clients (31,000) are available. EUR 4.1200 is the price per
second with VAT (24%) and a calculated average of the following 4 categories
charged by the CMO: television drama, music program and music documen-
tary, a TV documentary or short film and other television programs (Gramex,
2019a; 2019b; 2021a; 2021b). F4 Filmex has the highest total expense ratio
in Finland with 32% and is the only CMO where there is no certain price for
cable operators. The calculation of the actor’s compensation has considered
the quality, amount, and year of payment of the actor’s inidal fee, the year
of broadcast, length, and time of the program to be replaced. The personal
compensation of the rightholders is usually based on the rightholders’ employ-
ment contract, the applicable collective agreement, or the agreement between
the user and Filmex. In the annual calculation of accountable claims, CMO uses
a combination of an index (Filmex index — no insight available for indexing cri-
teria) and a program age in a formula as follows (Filmex, 2019a; 2019b; 2021):
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— program category i (years: 5-9)=((0+index)/1);
— program category ii (years: 10-34)=((1+index)/2);
— program category iii (years: 35-49)=((2+index)/3).

FS Muusikkojen Liitto is the only CMO without any report publication
and limited information. The tariff is EUR 0.0141 per performance, per second,
without any VAT information (FMU, 2018; 2021). F6 Nordisk Copyright Bureau
has no shared numbers of representation size in the market and has the sec-
ond-highest expense ratio of 27.30%. The declared tariff is EUR 2 per second,
without any VAT information. 6F and 3F are the only CMOs with dispute dec-
larations available on their websites (NCB, 2019; 2020; 2021).

Finland and Slovenia are the only countries where all the CMOs declared
the unit of their price list. Different from others, most of the CMOs keep their
informadon in three languages, Finnish, Swedish and English. Finland comes
as the third country in information availability of 56% (with a score of 50%
descriptive and 61% numeric) in defined availability scores and close to Portugal
regarding the percentage of the total expense ratio with 13.6%. On the other
hand, Finland is the leader in terms of the number of members’ declaration
scores, total revenue per population and ready to distribute remuneration ratio
of 86.4% which is slightly above Austria in this category. Lastly, a more meth-
odological approach to the valuation can be seen with the available information,
even though the method declaration score is around the average of the studied
countries.

4.4. Austria

Austria represents the Cluster 4 countries of the EU, with 6 CMOs exam-
ined. The first CMO is Al Autoren, Komponisten und Musikverleger (AKM). It
is the biggest in terms of total revenue and number of members in the coun-
try and the best performer in terms of remuneration distribution with 91.63%
in the study. The tariff is EUR 0.0391 per household, per month, without VAT.
The basis of calculation is the net assessment which is all net income from ad-
vertising, sponsorship, placement, and other advertising-like activities or con-
tributions and/or from other grants (other income) before the surcharge of sales
tax and advertising tax. The net assessment base also includes any (immediate
or indirect) consideration that the licensee receives from a third party (AKM,
2019a; 2019b; 2020; 2021). The second CMO is A2 Interpreten und Produzenten
von Tontrdgern und Musikvideos (LSG) which is the second biggest CMO in Aus-
tria in terms of number of members. The set tariff is EUR 0.2716 per house-
hold, per month, without VAT. The calculation basis and dispute resolution are
not available (LSG, 2016; 2019; 2021). A3 Literar-Mechana is the only CMO
in Austria that reports the numbers of represented works, members, and cli-
ents, and the leading CMO in the study with the lowest expense ratio of 6.66%.
The set tariff is EUR 4.8192, with no information regarding unit, tax, or method
of calculation (LM, 2016; 2019; 2021). A4 Motion Picture Licensing Company
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(VAM) has a high number of represented works (242,341) and the lowest
number of members (320). The set price list is EUR 0.7129 per household, per
quarter, without VAT, according to the statutes of the arbitration commission.
A4 is the worst performer in terms of remuneration distribution, with 68.90%
among others in the country, and no annual report is available on their website
(VAM, 2019; 2020; 2021a, 2021b). AS Rechte und Anspriiche der Filmschaffenden
(VDES) set its tariff to EUR 4.7827, with no unit information tax, or method
of calculation as well as the annual report (VDES, 2016; 2020; 2021). Addition-
ally, it has the highest total expense ratio with 15.51% in the country. The last
CMO is the A6 Rechte und Anspriiche der Rundfunkunternehmer (VGR) as the only
CMO with no representation related information in the country as well as an
annual report (VGR, 2016; 2019; 2020).

Austria gives a view of a regulated country in terms of copyrights and related
rights along with Slovenia. All the CMOs report financial statements and trans-
parency reports and almost all the CMOs have a dispute resolution state-
ment and/or guidance on their website with cited local law articles. It has
the second-highest information availability score in the study, with a 63% ratio
and the highest average price list per CMO in the study by EUR 1.9454. Aus-
tria comes as second in total revenue and distributed revenue per capita, right
behind Finland, while it is the best performer with the lowest average total cost
in the study by the ratio of 8.96%.

4.5. Comparative analysis

This part of the work describes the results of the conducted quantitative compar-
ative analysis and Table 6 represents the assigned values of synthetic indicators
with the usage of formula (1). The statistical characteristics of synthetic indicators
of transparency are summarized in this data which presents the relatively high
values of synthetic transparency indicators in terms of availability of the tariff
calculation and valuation information, and availability of the price and financial
information while the lowest values in terms of availability of the dispute related
information and availability of the information in different languages. Further-
more, the availability of representation data in the market appeared as average
in comparison. It should be noted that the method of calculating the indicators
does not ensure full comparability, but only shows the distance between the ob-
tained value and the possible maximum value.

"The value of arithmetic means and standard deviations of the variables X...,
X, are presented in Table 7, while the values of the standardized variables Z,...,
Z are in Table 8. All indicators were considered stimulants. The calculated val-
ues of the indicators were multiplied by the weights given in Table 9, obtaining
the weighted sums of the variables (Table 10). When determining the values
of the weights, due to the difficulty of precisely diagnosing the impact of indi-
vidual elements on the transparency, we tried to distribute the weights as evenly
as possible among individual areas. Each area was assigned a weight of 0.18, ex-
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cept for the area of availability of the information in different languages, which
due to relatively lower expectations from CMOs, was given a weight of 0.1. With
better knowledge of the issue, different weights can be assigned to the studied
areas.

The next step was to determine the values of the pattern and anti-pattern —
abstract objects with the best and worst values, respectively, for each varia-
ble (Table 11), using the dependencies (6) and (7). In the final stage, the values
of the development measures were calculated (3) (the values of the transparency
measures are in the range [0; 1]; the higher their value, the higher the level
of the complex phenomenon). The summary of the results is represented by
the statistical characteristics listed in Table 12, while Table 13 lists the sorted
values of standardized transparency indicators for the pattern and the anti-pat-
tern from highest transparency to lowest.

Slovenia obtained the highest value according to the category of transpar-
ency measure in the countries comparison, while the CMOs of Slovenia are
placed on the top of the list. Portugal placed as a country and the Portuguese
CMOs themselves are ranked lowest in terms of the transparency measure val-
ues. Austria is listed as the second country in the comparison even though its
CMOs could not get ranked among the first five. However, they are cumulated
close to each other which shows their evenly reflected transparency level. This
feature is not visible in Finland, since its CMOs are not closely listed to each
other and they have shown different levels of transparency that indicates less
standardized laws and internal policies for Finland.

5. Conclusion

Valuation of intangible assets is known for their unstandardized methods of cal-
culation and complications as the results of countless variable factors and cost
items. The valuation method itself is a piece of important information to share
with all the stakeholders to understand the fairness of the real value and its re-
flection. Lack of transparency on the subject of calculation methodology along
with other relevant data investigated in this study has been the main source
of legal dispute for the CMOs and their counterparties.

Different ways of calculating the remunerations for CMOs paid by cable op-
erators in the examples of this study exist within the European Union. While
most of the valuation techniques are not clear, others may constitute fixed
amounts, depending on the number of subscribers, of channels retransmit-
ted, type of programs transmitted, or the remuneration as a certain percentage
of the revenues. When analyzing the number of charges, it should be remem-
bered that in some countries CMOs try to increase rates to an unreasonable
level, which causes litigation. On specific markets, during ongoing negotiations
or legal disputes, cable operators demand that individual collective management
organizations prove the rights represented.
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Moreover, the absence of standardization in the copyrights and related
rights management across the EU countries is visible. In overall comparison,
declared prices and their units, valuation methodologies, tax practices, pub-
lished reports, dispute resolution guidance, multilingualism due to globality
of such products and audience, regulations, and the number of market shares
either not available or distinctly diverse from each other, even though there are
some nationwide consistencies due to domestic regulations.

Portugal, as the representative of Cluster 1 countries, shows poor regulation
practices regarding transparency, where almost none of the CMOs reveal their
prices and related data along with high running costs, lowest average remu-
neration to distribute and no legal or internal guidance to dispute resolution
in place. On the other hand, Slovenia reflects the strongest transparency prac-
tices and the lowest average cost for cable operators. However, CMOs report
the highest operating costs in the study that might be one of the results of strong
regulation, and reporting practices eventually reduces the average remuneration
ready to distribute. Finland falls into the 3™ rank in most of the classifications,
slightly behind the other countries, nevertheless, shows the strongest multi-
lingual representation and densely regulated market. Furthermore, Finland
is head-to-head with Austria in terms of efficiency, as the 2™ lowest average
running cost and the highest average remuneration distributer. Lastly, Aus-
tria is also another densely regulated market, with the best performing CMOs
in terms of lowest average running costs and 2" highest average remuneration
distribution, while being the most expensive market in terms of average price
per CMO and the average cost for cable operators.

Even though, Kossecki et al. (2021) clustered the EU countries according
to their purchasing power adjusted Gross Domestic Product per capita, CMOs’
collection as a per cent of GDP, and mean consumption expenditures of private
households on cultural goods and services at macro level, the expected trans-
parency and management practices of the CMOs shows irregularities and di-
vergence from such clustering sequence except for the average price rates per
CMO. As a specific example, although CMOs in Austria collect a much lower
percentage (0.031) than Finland (0.045) and Slovenia (0.038), which is the re-
sult of high prices and costs to a cable operator found in this study, they perform
the lowest average running cost overall.

As it is seen, no country can domestically employ the best practices with-
out failing in the pitfalls where the institutions like CMOs act like a monopoly.
Therefore, in an expected to be an integrated market like the European Union
as the result of political and economic amalgamation, it is necessary to define
the problems of intangible assets valued by unstandardized methods and ena-
ble the sharing of the best practices and transparency across the union. Con-
sequently, adoption of the Directive of the European Parliament and of the Council
of 26 February 2014 on collective management of copyright and related rights and mul-
ti-territorial licensing of rights in musical works for online use in the internal market
(2014), as part of the EU’s Digital Single Market project, needs to create correct
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institutions besides directives and laws, such as a central observation, an om-
budsman for conflict management, or an official body to employ these features
in one structure to actively govern the market with specialized experts.

Therefore, we believe that policymakers in the European Union should
take into consideration this article to broaden the transparency investigation
and continue to develop the EU’s Digital Single Market project with regula-
tions. As it has been proven in the results of this article, there are nationwide
monopolies, with no standard accountability requirements. This will be the big-
gest drawback of the planned unionwide Digital Single Market. Hence, this ar-
ticle also guides to need for expert intermediary institutions since results point
to the differences between national market structures, practices, and economic
magnitude for the society in the union.

6. Limitations

The features represented by the historical legal form of the CMO, whether it
is an entity forming part of the state administration, whether it is a statutori-
ly-regulated CMO, whether it is a voluntary CMO or private, has had impli-
cadons on the tariff levels set by the CMO concerned. Valuation levels have
also been influenced by whether it is a multidisciplinary or uni-disciplinary
CMO or whether the CMO is a muld-work or single-work CMO. Additionally,
the bundle of rights managed by the CMO, depending on the scope of rights
represented, impacts the valuation and pricing (WIPO, 2016). Besides the pos-
sible language and translation barriers, some technical difficulties might have
impacted the research along with a limited number of countries studied as
the cluster representatives. Further research on other cluster representatives,
with magnified details, might deliver substantially important shreds of evidence
to understand the practices investigated in this study.
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https://www.zamp-zdruzenje.si/avtorji/vclanitev.html
https://www.zamp-zdruzenje.si/avtorji/vclanitev.html
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Table 1.
Parameters related to the CMOs’ market in four clusters of European countries

Appendix

No Country GDPpc (EUR)  CMOcol (%) MeanCons (EUR) In the EU In the euro area

Cl  Romania 18400 0.014 212 Yes No
Latvia 19700 0.024 409 Yes Yes
Poland 20500 0.023 472 Yes No
Slovakia 22400 0.012 556 Yes Yes
Portugal 22600 0.023 488 Yes Yes
Lithuania 23100 0.015 433 Yes Yes
Estonia 23200 0.026 537 Yes Yes
Czech Republic 26400 0.022 571 Yes No
Spain 27100 0.019 677 Yes Yes
Centroid 1 22600 0.020 484

C2  Croatia 18200 0.036 590 Yes No
Hungary 20000 0.035 360 Yes No
Slovenia 25100 0.038 787 Yes Yes
Ttaly 28400 0.035 583 Yes Yes
Centroid 2 22925 0.036 580

C3  France 30600 0.053 1001 Yes Yes
Finland 32100 0.045 892 Yes Yes
Denmark 37700 0.050 1593 Yes Yes
Centroid 3 33467 0.049 1162

C4  United Kingdom 31100 0.032 1158 No No
Belgium 34300 0.031 905 Yes Yes
Sweden 35600 0.029 1435 Yes No
Germany 36400 0.028 1274 Yes Yes
Austria 37400 0.031 1215 Yes Yes
Netherlands 37700 0.032 953 Yes Yes
Centroid 4 35417 0.031 157

Source: Own preparation based on Kossecki et al. (2021).

Table 2.
TV broadcast licensing fees of P2 (SPA) (%)

Type of channel Use of protected works Licensing fee
news, sports 0-25 0.50
general interest 25-75 2.25
music, movies 75-100 4.00

Source: Own preparation based on SPA (2012).
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Table 3.
Cable retransmission rights of PS (GEDIPE) (EUR)
Subscriber range Licensing fee
0-300,000 0.156
300,000-1,000,000 0.130
>1,000,000 0.066

Source: Own preparation based on Gedipe (2020b).

Table 4.
Variation of tariffs for commercial TV stations, CMO S2
Method Annual payment for a program (EUR)
census more than 200,000
asample with parts that are played every other day more than 150,000
a sample with parts that are played every fourth day more than 100,000
a sample with parts that are played every eighth day more than 50,000
a sample with parts that are played on the Ist and 15th of the month more than 20,000
analogy 20,000 or less

Source: Own preparation based on SAZAS (2018).

Table 5.
Price list of F1 (Kopiosto) (EUR)

Channels 1 2 3 4 Swedish TVs  Additional channels
licensing fee 0.410 0.820 1.093 1.366 0.535 0.247

Source: Own preparation based on Kopiosto (2021).

Table 6.
Values of synthetic indicators of CMOs for transparency
CMOs X, X, X X, X, X,
Pl 0.000 0.000 0.000 0.000 0.000 0.333
P2 1.000 0.750 0.000 0.333 0.333 0.667
P3 0.000 0.750 0.000 0.333 0.333 0.333
P4 0.000 0.000 0.000 0.000 0.000 0.333
PS 0.333 1.000 0.500 0.000 0.667 0.333
Portugal 0.267 0.500 0.100 0.133 0.267 0.400
Sl 1.000 0.750 0.000 1.000 1.000 0.333
S2 0.667 0.750 1.000 1.000 1.000 0.667
S3 0.333 0.750 1.000 0.333 1.000 0.667
S4 0.333 0.750 0.000 1.000 1.000 0.333
Slovenia 0.583 0.750 0.500 0.833 1.000 0.500
Fl 0.333 0.500 0.000 0.333 1.000 1.000
F2 0.667 1.000 0.000 0.667 1.000 1.000
F3 0.333 0.750 0.500 1.000 1.000 1.000
F4 0.333 1.000 0.000 0.667 0.333 0.333
FS 0.333 0.000 0.000 0.333 0.333 0.667
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CMOs X, X, X X, X X,
F6 0.333 1.000 0.500 0.000 0.667 0.333
Finland 0.389 0.708 0.167 0.500 0.722 0.722
Al 0.667 0.750 0.500 0.333 1.000 0.667
A2 0.333 1.000 0.000 0.333 1.000 0.333
A3 0.000 1.000 0.500 1.000 0.667 0.333
Ad 0.667 0.750 0.500 0.667 1.000 0.333
AS 0.000 0.750 0.500 0.667 0.667 0.667
A6 0.333 0.750 0.500 0.000 1.000 0.333
Austria 0.333 0.833 0.417 0.500 0.889 0.444

Source: Own preparation.

Table 7.
Values of arithmetic means and standard deviations of CMOs for transparency
Variable X X, X X, X X,
arithmetic average 0.381 0.331 0.286 0.476 0.714 0.524
standard deviation 0.303 0.421 0.338 0.374 0.354 0.249

Source: Own preparation.

Table 8.
Values of standardized transparency indicators of CMOs
CMOs Z Z, z Z, Z Z,

Pl -1.256 -0.835 -0.845 -1.274 -2.017 -0.766
P2 2.040 0.948 -0.845 -0.382 -1.076 0.574
P3 -1.256 0.948 -0.845 -0.382 -1.076 -0.766
P4 -1.256 -0.835 -0.845 -1.274 -2.017 ~0.766
PS -0.157 1.542 0.634 -1.274 -0.134 -0.766
Portugal -0.377 0.354 -0.549 -0.917 -1.264 -0.498
Sl 2.040 0.948 -0.845 1.402 0.807 -0.766
S2 0.942 0.948 2.113 1.402 0.807 0.574
S3 -0.157 0.948 2.113 -0.382 0.807 0.574
S4 -0.157 0.948 -0.845 1.402 0.807 ~0.766
Slovenia 0.667 0.948 0.634 0.956 0.807 -0.096
Fl -0.157 0.354 -0.845 -0.382 0.807 1.914
F2 0.942 1.542 -0.845 0.510 0.807 1.914
F3 -0.157 0.948 0.634 1.402 0.807 1.914
F4 -0.157 1.542 -0.845 0.510 -1.076 -0.766
FS -0.157 -0.835 -0.845 -0.382 -1.076 0.574
F6 -0.157 1.542 0.634 -1.274 -0.134 -0.766
Finland 0.026 0.849 -0.352 0.064 0.022 0.797
Al 0.942 0.948 0.634 -0.382 0.807 0.574
A2 -0.157 1.542 -0.845 -0.382 0.807 ~0.766
A3 -1.256 1.542 0.634 1.402 -0.134 -0.766
A4 0.942 0.948 0.634 0.510 0.807 ~0.766
AS -1.256 0.948 0.634 0.510 -0.134 0.574
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CMOs Z Z, Z, Z, Z Z,
A6 -0.157 0.948 0.634 -1.274 0.807 -0.766
Austria -0.157 1.146 0.387 0.064 0.493 -0.319
Source: Own preparation.
Table 9.
‘Weights for transparency indicators
Indicator Weight value
availability of the tariff calculation and valuation information 0.18
availability of activity reports 0.18
availability of the dispute related information 0.18
availability of representation data in the market 0.18
availability of the price and financial information 0.18
availability of the information in different languages 0.10

Source: Own preparation.

Table 10.

‘Weighted Sums of Standardized Transparency Indicators

CMOs

Weighted sum of transparency values

P1

P2

P3

P4

PS
Portugal
S1

S2

S3

S4
Slovenia
Fl

F2

F3

F4

FS

F6
Finland
Al

A2

A3

Ad

AS

A6
Austria

-1.197
0.181
-0.547
-1.197
0.033
-0.545
0.707
1.175
0.657
0.311
0.712
0.151
0.723
0.845
-0.081
-0.536
0.033
0.189
0.588
0.097
0.317
0.615
0.184
0.096
0.316

Source: Own preparation.
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Table 11.
Values of standardized transparency indicators for pattern and anti-pattern
Variable Z Z, Z, Z, Z, Z,
anti-pattern -0.226 -0.150 -0.152 -0.229 -0.363 -0.077
pattern 0.367 0.278 0.380 0.252 0.145 0.191

Source: Own preparation.

Table 12.
Values of the transparency measure for the CMOs

CMOs

A measure of transparency

P1

P2

P3

P4

PS
Portugal
S1

S2

S3

S4
Slovenia
Fl

F2

F3

F4

FS

F6
Finland
Al

A2

A3

A4

AS

A6
Austria

1.197
2.370
1.751
1.197
2.244
1.752
2.817
3.216
2.775
2.481
2.822
2.345
2.831
2.935
2.147
1.760
2.244
2.377
2.716
2.299
2.486
2.739
2.372
2.298
2.485

Source: Own preparation.
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Table 13.
Arrangement of CMOs and their countries according to the values of the transparency
measure

CMOs A measure of transparency
S2 2.969
F3 2.672
F2 2.562
S1 2.547
S3 2.502
A4 2.464
Al 2.440
A3 2.264
P2 2.209
S4 2.191
AS 2.144
Fl 2.047
PS 2.008
F6 2.008
A2 1.998
A6 1.997
F4 1.973
FS 1.564
P3 1.554
Pl 1.036
P4 1.036
Slovenia 2.552
Austria 2.218
Finland 2.137
Portugal 1.569

Source: Own preparation.
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