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On Type Creation and Ownership

Abstract:

The subject matter of intellectual property rights is an intangible entity. It is identified as an
immaterial type which may be embodied in multiple material tokens. A prominent acquisition
principle postulates that creators are entitled to a property right in their creation. Combined
with a widespread belief that innovators and artists bring to existence not only tokens, but also
types, this leads to the acceptance of property rights in these types. In order to avoid conflicts of
claims and deadlocks under propertarian framework, the acquisition of equivalent types must be
restricted. This may be achieved by assuming that types are unique. However, when the unique-
ness property holds, the belief in type creation is untenable. If unique immaterial types exist at
all, then they do so regardless of any human activities and may eventually be identified or recog-
nized, but not created. Hence the creationist principle cannot justify owning them.
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1. Introduction

Peter Drahos classifies intellectual property (IP) justifications into two groups: prop-
ertarian and instrumentalist.! Propertarian arguments hold that IP rights are pre-legal
moral constraints, sharing ethical foundations with the property in material objects. In-
strumentalist arguments place IP in service of other social goals, such as encouragement
of technical progress, disclosure of innovations or maximization of utility. This investi-
gation focuses on the validity of one particular propertarian justification which regards
the act of creation as a rationale for appropriation. It also affects some other IP theories
that depend on creation in different ways. The discussion concerns philosophical and
moral principles rather than existing legal regulations and their statutory interpretations.
The paper is structured as follows. Firstly, entities that constitute the subject matter of
IP rights are identified as types and their essential attributes are ascertained. It is shown
that immateriality is indispensable for the propertarian IP justification and that in order

! Drahos (1996: 210-219).
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to avoid conflicts of claims under propertarian framework, the acquisition of equivalent
types must be restricted. It is shown that the assumption of type uniqueness prevents
such conflicts. Then the creationist argument for IP is briefly discussed. Against its cen-
tral assumption of type creation it is objected that unique immaterial entities cannot
be created. They either preexist any human intellectual effort or do not exist at all. The
objection is supported by a relativistic argument. It is demonstrated that the creationist
assumption leads to a self-contradiction when the relativity of simultaneity and chrono-
logical order is accounted for. The consequences of this finding are then explored.

Labels stating “patent pending” and “all rights reserved” may be placed on a ma-
terial thing. However, the scope of IP is not perceived as being limited to physical bound-
aries of that thing.? To the contrary, it is postulated that IP primarily refers to a non-tan-
gible “intellectual” entity, as stated by Ayn Rand:

what the patent or copyright protects is not the physical object as such, but the idea which it
embodies.’

The word “idea” is employed by several authors,* but the diversity of its meanings
hinders theoretical discussions. In particular, “mere” ideas are often explicitly distin-
guished from “expressions of ideas” regulated by copyright and from “applications of ide-
as” associated with patents. Hence a need arises for a general term incorporating the sub-
ject matter of IP in all its various branches, such as copyright, patents, trade marks and
industrial designs. While the range of designations appearing in the literature is rather
wide, as shown in table 1, the choice of a convenient term is facilitated by an important
circumstance. Ultimately, each IP violation involves a material structure, that is a gather-
ing of matter arranged in some way". In order to define IP rights, the class of prohibited
material structures must be identified. A condition distinguishing its members must be
explicitly or implicitly stated. It must specify the choice of material components and all
the relevant relations among them: spatial ordering, connections, compositions, states
and possibly also their evolution in time. Without such a statement IP violations would
be impossible to identify in advance and hence unavoidable. Conveniently, it is implied
in the term “type’, that is employed by several authors.® The type may be embodied in
gatherings of matter satisfying a prescribed condition, such as gears, springs and levers
in a clock, transistors in a microchip, ingredients in a chemical compound, DNA mol-
ecules in a living organism, paper and ink in a book, automatons in an industrial pro-

2 Bouckaert (1990); Drahos (1996: 17).

3 Rand (1986: 141).

* See: Hughes (1988); Hettinger (1989); Bouckaert (1990); Moore (1997); Stercx (2006);
Attas (2008); Breakey (2009); Cwik (2014).

* Hughes (1988)

¢ See: Dodd (2000); Moore (1997, 2003); Schiffrin (2007); Biron (2010); Wilson (2010).
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cess and dancers’ bodies in a ballet. These gatherings of matter are called tokens. James
Wilson argues that the type-token distinction properly reflects the ontology of intellec-
tual property.” Adopting this convention one may state that propertarian justifications
of IP postulate unilateral appropriation of types, which entails the right to control their
physical manifestations enforceable against anybody in the absence of any prior contract
binding parties; and in particular the right to prohibit unauthorized production, sales or
use of tokens.® This propertarian meaning of IP will be assumed in further discussion.’

2. Type properties

In order to support IP on propertarian grounds, types must be immaterial.'® Otherwise,
they would have recognizable physical borders, not violated by independent produc-
tion, sales and use of copies.! There would be no propertarian rationale for prohibi-
tion."” By assuming immateriality this difficulty is avoided. It becomes possible to claim
that an unauthorized arrangement of matter into a configuration satisfying type’s con-
dition anywhere in the universe is a trespass. In the absence of physical borders, such
claims may sound convincing. The existence of immaterial entities is disputed by some
philosophers, but it is indispensable to the propertarian justification of IP because the
ownership of nonexistent objects is pointless. Hence in what follows immateriality will
be assumed to hold.

Further discussion is supported by an analogy. There is a class of entities which are
similar to types. These are laws of nature. They are abstract and immaterial. They also
possess another property. Two apples falling from trees are treated as manifestations of
the same law of gravity. Also, when someone notices that the electric current flowing

7 Wilson (2010).

8 Moore (2003).

° This study concerns pre-legal moral principles rather than existing regulations. Hence we may disre-
gard differences between particular IP regimes and various legal exemptions from the prohibition, such as
fair use, right to quote, permissions for scientific experiments and limited duration. These are not integral
parts of the propertarian justification.

10°See: Sandefur (2007); Bouillon (2009), Biron (2010: 386).

1 If these borders somehow automatically extended to newly assembled tokens, then choreographers
and tattoo makers would acquire bodies of dancers and tattooed individuals. Poets and lyricists would ac-
quire brains of people who memorized poems and songs. Filmmakers would demand restitution from those
who blow up TV sets displaying their films. Property claims to objects that simultaneously embody many
types - say a picture made using patented paints - would contradict each other.

2 While the production of new tokens by competitors may reduce the demand for the original one
and lower perceptions of its exchange value, this is not sufficient to prohibit it. Firstly, the exchange value is
subjective (Wisniewski 2020). Its perceptions vary among individuals and may grow instead of falling when
new tokens appear (Attas 2008). Any aggregation of perceptions and their changes is arbitrary. Secondly,
a consistently enforced protection of value leads to an absurd prohibition of any productive activity because
the assemblage of a substitute for anything might lessen the value of someone’s existing stock of that thing
(cf. Dominiak 2014).

13 Bouillon (2009); Gordon (2003).
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through a conductor is proportional to the voltage and describes this relation, the event
is interpreted as a restatement of Ohm’s law, rather than origination of a new one. More
generally, identical relations among physical objects observed in identical circumstances
or described by various individuals are believed to manifest the same single law of nature.
It is tacitly assumed that two identical-but-distinct laws do not exist. We shall call this
property uniqueness. An alternative would be to imagine non-unique natural sciences
where the fall of apples from trees owned by different individuals might be governed by
separate laws of gravity or where independent statements of equivalent formulas might
represent different laws. This would hinder the generalization of observations into laws.
Entities would be multiplied needlessly, violating the law of parsimony, also known as
the Occam’s razor principle. Hence the uniqueness is preferred: it enables precise de-
scription of nature without unneeded complication.

Are types unique ? If someone synthesizes an antibiotic particle which corresponds
exactly to the one obtained by Fleming in 1928, then it is intuitive to think of it as the
same chemical substance, namely penicillin. If someone writes a poem that perfectly
corresponds to Frost’s “The road not taken’, then it is intuitive to conclude that the same
poem has been written. Types are so similar to the laws of nature that some of them
are considered a special kind thereof."* Both classes of entities describe relations among
physical objects and may guide expectations on their beneficial effects. This close affin-
ity suggests that uniqueness is shared by both. Besides, unique types precisely describe
any material structure without redundancies and unnecessary complications. Hence the
principle of parsimony may be invoked in favor of type uniqueness.

Moreover, advocates of propertarian IP justifications need to deal with an important
problem. After the type - say T - is taken into ownership, further appropriations of any
conceivable types with equivalent defining conditions must be restricted. Otherwise, the
IP in T might be challenged by anyone who has independently produced its tokens,
anyone who has imitated T, and even anyone who is barely able to precisely describe
T. These individuals might respond to claims of T ‘s owner by declaring ownership of
equivalent types U, V, W, ..., which are distinct from T and hence open to appropriation
regardless of it being owned.”” Each newcomer could counter the IP right of T°s owner
with an opposite IP right in U, V or W. Beneficial gatherings of matter would be subject
to a growing number of newcomers’ claims resulting in a deadlock and forcing the soci-
ety to abolish IP. The uniqueness assumption solves this problem. It enables a dismissal

!4 Rothbard (1962: 748); Long (1995), Kinsella (2008: 24).

> Let Crusoe appropriate a wild goat and let Friday learn about it. If another unowned identical wild
goat exists, Friday is at liberty to subsequently appropriate it, regardless of the amount of knowledge he pos-
sesses on Crusoe’s goat, and regardless of his competences in goat-catching. His liberty is not affected by the
fact that he might catch it by pure luck, rather than arduous effort. Crusoe’s property rights are not violated
until Friday happens to appropriate Crusoe’s goat, that is until the two goats are the same. Newcomers may
support their claims by this analogy.
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of U, V, W...., as lacking “novelty” or “originality”, which simply means that they are T,
they are already owned, and hence cannot be appropriated by anyone else. Hence, in
what follows the uniqueness property will be assumed to hold*.

3. Creationism

Propertarian arguments for IP frequently refer to creation as a source of moral right to
property. Such a creationist principle is expressed by Edwin Hettinger:

Perhaps the most powerful intuition supporting property rights is that people are entitled to
the fruits of their labor. What a person produces with her own intelligence, effort and perse-
verance ought to belong to her and to no one else. "Why is it mine ? Well, it's mine because
I made it, that’s why. It wouldn't have existed but for me”"”

But the production of tokens is not sufficient to justify IP through the principle. This
would only vindicate the right to matter that constitutes them. Hence it must be assumed
that the immaterial entity (whether it is called a type, a design, or an idea) is itself also
produced. And so it is claimed that innovators and artists create immaterial entities and
are therefore entitled to property rights in them. Such a justification of IP will be short-
ly called a creationist argument.' It is endorsed among others by Lysander Spooner?,
George Reisman® and Ayn Rand who states:

Patents and copyrights are the legal implementation of the base of all property rights: a man’s
right to the product of his mind.”!

These words demonstrate a characteristic insistence on creation as a single condition
that is both necessary and sufficient for legitimizing IP rights. However, the creationist as-
sumption also plays less emphasized, but nevertheless important role in some other prop-
ertarian IP theories. Alfred Yen advances a labor-based argument, but refers to creation as
a circumstance which determines what could be appropriated.”” He postulates that authors
are entitled only to the intangible “material” they themselves created, as opposed to crea-
tion of a broader society. Hence the creation is a necessary condition for appropriation.
Similarly, in a more recent formulation of labor-desert justification, Richard Spinello states:

!¢ This does not apply to tokens, which are always distinct, even if identical.

7" Hettinger (1989).

'8 Depending on regulation details, the creationist principle supports existing IP regimes to a varying
degree. For example the “first to file” rule which dominates patent legislation nowadays (as opposed to “first
to invent”) may grant possession of types to other individuals than the innovator, violating the principle.

¥ Spooner (1855: 20).

20 Reisman (1996: 388).

2 Rand (1986: 141).

2 Yen (1990: 558).
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[...] a person has a legitimate claim to ownership in works to the extent that they have been
created by that person’s labor. If it is the case that people deserve a property right in tangible
objects through their labor, then why shouldn’t they deserve property in intellectual objects
which they have created?*

Again, without type creation, this statement only refers to tokens and only implies
property in matter.

The belief that humans create immaterial entities is rarely contested. It is expressed
in numerous IP-related contexts.** Contemporary disputes tend to concentrate on the
distinction between creation ex nihilo and creation carried out by combining known
ideas.”” Even authors who criticize or oppose IP occasionally refer to producers of ideas,*
creators of ideas,” pattern-creators® and creation of abstractions.” Despite that, several
scholars have undermined the creationist argument with respect to some or all kinds of
types. They emphasize the social character of intellectual labor and point to difficulties
in ascertaining author’s contribution in the creative process.’® Others assert that techno-
logical progress is usually achieved by cumulative small-scale improvements rather than
major breakthroughs, hardly justifying patenting,’’ and notice that the labor may not be
involved at all in a sudden inception of an idea.”” It is argued that a creation of literary
work is partly realized in the mind of a reader entitling him to a share in the property.*”’
Difficulties in individuation of the intellectual product* and arbitrariness of prohibition
scope® are emphasized. Notwithstanding the above, in the next section, the central as-
sumption of creationist argument is challenged.

4. The objection

The creation is an act that brings a new entity into existence: a transition from non-being
into being.* It might be disproved by revealing that the entity in question existed before
the act. In this context the distinction between types and tokens is crucial. The construc-
tion of a token is easily observed and documented. It is not contradicted by the fact that

# Spinello (2003).

#* See: Baird (1983); Schulman (1990); Lemley (2005).

% Chappell (1994: 26-55); Zemer (2006); Hull (2008).

% LeFevre (1971: 68); Hayek (1988: 36); Boldrin, Levine (2004); Wilson (2010).
%7 Boldrin, Levine (2008: 158); Attas (2008); Wilson (2009).

2 Kinsella (2008: 36).

2 Sandefur (2007).

% Hettinger (1989); Craig (2002); Sterckx (2006); Radder (2013).
31 Desrochers (2000).

2 Hughes (1988); Tavani (2005).

3 Sandefur (2007).

3 Sterckx (2006); Attas (2008).

% Kinsella (2008: 23-24).

* Kvanvig, Vander Laan (2014).
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another set of items might be identically assembled earlier, resulting in a separate token.
However, types are different. While the existence of a type before the alleged creation
may perhaps be claimed by pointing to antecedent tokens or descriptions, its earlier non-
existence cannot be demonstrated empirically and is never certain.””

The ownership of types may only come at the expense of property rights in mate-
rial items.”® These are inevitably restricted when the production of tokens is prohibited.
Therefore, it is reasonable to carefully examine the validity of claims raised by innova-
tors and artists, and require credible evidence of type creation before granting priority
to them. The burden of proof rests on their shoulders. But the nature of types prevents
reliable tracing of their origins, so the proof cannot be provided. More importantly, types
may exist before anyone thinks about them and only be subject to eventual apprehension,
recognition or identification, leaving no grounds for appropriation through the creation-
ist principle. Counter-arguments that proceed along similar lines referring to some or all
types were raised by numerous authors.” In the following sections the relativity theory
is applied to demonstrate that they are valid with respect to all unique immaterial types.

5. Relativity

Prior to the relativity theory the concepts of space and time were believed to be separate
and independent. This was expressed by Sir Isaac Newton’s words:

Absolute, true and mathematical time, of itself, and from its own nature flows equably without
regard to anything external [...] Absolute space, in its own nature, without regard to anything
external, remains always similar and immovable.*

The simultaneity and chronological order of events were considered absolute. Later,
it was realized that light speed is finite. This was demonstrated by the discovery of time
shift between Jupiter moon eclipses and confirmed by the discovery of stellar aberra-
tion."! Several increasingly accurate experiments resulted in the light speed measure-
ment close to 3 - 10° m/s. Meanwhile the light has been integrated into a general theory
of electromagnetism.*> Subsequent experiments indicated that the speed of light does not
change with the direction in which it travels and does not depend on the relative motion

*7 Blaszczyk (2018: 418).

% Bell (2007); Bouillon (2009); Blaszczyk (2018: 305).

¥ See: Tucker (1926: 286-288); George (1929: 411); Long (1995); Luper (1999); Morawski (2011: 203).
Creation is also questioned by Dodd (2000; 2007: 53), while Biron (2010) points to its incompatibility with
the abstract nature of intellectual property objects.

4 Newton (1687).

1 These are respectively attributed to Ole Romer and James Bradley.

2 Maxwell (1873: 431-449).
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of light source and observer.* This undermined Newtonian mechanics and the notion of
absolute time. The difficulty has been overcome due to works of numerous authors cul-
minating in Albert Einstein’s formulation of Special Relativity Theory (SRT),* that was
later generalized by incorporating gravitation in his General Relativity Theory (GRT).*
For our purposes it is sufficient to focus on SRT which accurately approximates GRT far
from large masses, like black holes, and is supported by rich empirical evidence, empha-
sized by the words of Bernard Schutz:

In fact it is probably fair to say, that special relativity theory has firmer experimental basis than
any other of our laws of physics, since it is tested every day in all the giant particle accelerators,
which send particles nearly to the speed of light.*

Locations in space may be identified using a Cartesian coordinate system attached to
a material reference object and represented by a vector r = (x, y, z). A reference frame is
formed by associating a clock with it. Any event may be described by a space-time coor-
dinate vector (r, t) = (x, y, z, t) including the time measurement ¢. Let respective axes of
two reference frames F and F’ point in the same directions. Coordinates of any event in
both frames are respectively denoted by (r, ¢ ) and (r’, ' ). Let F’ move with respect to F
with a constant subluminal velocity represented by a vector v of magnitude v = ||v|| and
let their origins be the same for t = = 0. Under SRT the relation between coordinates in
both frames is expressed by the famous Lorentz transformation:*

r=r+(y-1)(r-n)n-ytv
t=y({t-c*v-r)

where - represents the scalar product of two vectors, c is the light speed, n is a unit vec-
tor such that v = vn and y = ¢/(c>-v*)*’ is the Lorentz factor. These results imply that it
is nonsensical to consider the time of an event without specifying its location, as both
are interdependent. Hence any discussion of type origination must take into account its
spatial aspects. In the next section the relativity is applied to show that the uniqueness
assumption rules out creation.

# Michelson, Morley (1887).

4 See: Larmor (1897); Lorentz (1899, 1904); Poincaré (1900, 1905); Einstein (1905).
4 Einstein (1915).

4 Schutz (2009: 2).

¥ See: Cushing (1967); Ugarov (1979: 60); Steane (2012: 124).
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6. Are types created?

The creationist argument relies on the precedence of the alleged creation over later in-
stantiations. Chronological order of these events must be determined. Analyses based on
the Newtonian model of absolute time collapse immediately when relativistic effects are
accounted for. This is illustrated by the numerical example.

EXAMPLE. Let four individuals A, B, C, D, arrive at an identical type at coordinates (r, t )=(0, 0, 0, 0),
(12,0, 0, 4), (0, 16, 0, 8), (0, 0, 24, 12) with time measured in years and distances in lightyears. Let
frames F’, F” and F” with respective time variables ¢, t”, t” have identical orientation of axes as F and
coincide with it for t = £'= t” = = 0. Let them move with respect to F with velocities v’ = (0.6¢, 0, 0),
v”=(0, 0.6¢, 0), v’ = (0, 0, 0.6¢). Time coordinates of the four events in all frames are:

»

| t ¢ t” t”
A 0 0 0 0
B 4 -4 5 5
C 8 10 -2 10
D 12 15 15 -3

Hence their chronological order is respectively: (A, B, C, D), (B, A, C, D), (C, A, B, D) and
(D, A, B, C). Each one precedes all others in a suitably chosen reference frame.

Conflicting temporal orderings of alleged creations lead to a self-contradiction. Due
to the uniqueness, they must all involve the same type. Each contender is overtaken by
someone else and hence cannot be the creator. This lets us state the following:

Conclusion 1: If each inventor or artist is overtaken by some rival in some reference
frame then none of them is the creator. The type exists independently of their efforts (if
it exists at all).

Reference frames with opposite chronological orders may be found whenever two events
take place outside event horizons of each other, so that the time difference between them
is too small for the light signal to reach one location from the other and vice versa.
In particular, this is true when the two events are distant and simultaneous in any single
frame. Similar sufficient conditions may be formulated for more than two events.
Independent arrivals at the same new type, ordered differently in various reference
frames, have not been documented yet. However, when humans colonize nearby star sys-
tems located at the distance of several lightyears and start substantial intellectual activity
there, such occurrences will be frequent. More importantly, there is no reason to believe
that anything prevents people - even on Earth - from arriving at types in time-spatial
configurations contradicting the creation. These types are not created by humans. There-
fore, all other types are not created by them either. Otherwise, some mechanism would
have to preassign the initial state of existence or nonexistence to every possible type,
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depending on time-spatial configuration of multiple later events distributed through the
whole time-space. A theory of types defining such a complex mechanism would violate
the law of parsimony. For certain configurations of events it would also lead to absurd
conclusions that at some time-spatial coordinates a particular complicated type exists
while simpler types of which it consists are not created yet. Hence such theories should
be rejected. This leads to the following result:

Conclusion 2: All unique immaterial types exist independently of any human efforts
(if they exist at all).

The reasoning presented in this section applies to unique immaterial types in all kinds of
contexts including, among others, those embodied in machines, chemical compounds,
industrial processes, integrated circuit topologies, computer programs, databases, books,
poems and melodies. Its applicability is safeguarded by the undeniable fact that these
types may be independently identified by multiple individuals. Such an occurrence may
be extremely unlikely, depending on circumstances and type’s degree of complication,
but it is always - at least theoretically - possible. Claims to the contrary* are shown to
be groundless by pointing out that the event deemed impossible has already happened
once. There is no reason to believe in any mysterious force preventing more occurrences.

7. Final remarks

The intellectual labor cannot bring unique, immaterial types to existence. It may only
result in identification of another, already existing, initially unknown and perhaps more
beneficial type; just like the intellectual effort of a scientist cannot create a new law of
nature and may only lead to identification of an already existing one.

The creationist principle of acquiring property requires the transition from non-be-
ing into being as a necessary precondition to granting the property right. This precondi-
tion is blatantly unfulfilled in the case of unique immaterial entities. Hence the principle
does not justify owning them, as reflected by the words of Ayn Rand:

It is important to note, in this connection, that a discovery cannot be patented, only an in-
vention. A scientific or philosophical discovery, which identifies a law of nature, a principle
or a fact of reality not previously known, cannot be the exclusive property of the discoverer
because: (a) he did not create it, and (b) if he cares to make his discovery public, claiming it to
be true, he cannot demand that men continue to pursue or practice falsehoods except by his
permission.”

* Such as those by Himma (2008) or Rand (1986: 142).
4 See: Rand (1986: 142).
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Other IP justifications that rely on creation of these entities as a necessary condition,
and in particular as a delimiter of what could be appropriated, are also invalid. The act
that does not take place cannot support them.

Finally, presented results facilitate resolution of another related controversy.
The Hoppean theory of property derives the need for property rights from the scarcity
of resources and from the necessity of preventing interference among their conflicting
uses.”® From that it is usually inferred that types, ideas, patterns or designs cannot be
legitimately owned, because they may be beneficially used by an unlimited number of
individuals.”" Against this view it is sometimes argued that intangible objects might be
considered scarce - and hence ownable - because they need to be produced.”* However,
humans cannot bring unique immaterial types to existence. Their production does not
happen, so it cannot support the scarcity claim. Therefore, propertarian IP justifications
for their ownership cannot be based on the Hoppean property theory.
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