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“When we were children, we used to think that when
we were grown-up we would no longer be vulnerable.
But to grow up is to accept vulnerability... To be alive is
to be vulnerable.”

Madeleine LEngle

Abstract

In democratic societies, human rights play a pivotal role and every person is entitled to
certain rights and freedoms. The question arises of whether and how society should help
protect the rights of the most vulnerable persons who are not in the same position as the
remaining part of society. The EU and other regional and international organizations
enact various legal acts, recommendations, and programmes aimed at the protection of
vulnerable persons, but they still lack some consistency. The aim of this article is twofold:
(1) to discuss whether and how vulnerable persons are defined in EU legal acts, and to
examine the special protections granted to them by comparing two categories of partici-
pants in criminal proceedings - suspects/accused persons versus victims of crime; (2) to
evaluate whether EU requirements and recommendations are implemented in Lithua-

* Prof. Dr. Edita Gruodyte, Vytautas Magnus University, Faculty of Law, Lithuania,
e-mail: edita.gruodyte@vdu.lt; ORCID - 0000-0003-1105-9860.

** Ph.D. student Reda Moliené, Vytautas Magnus University, Faculty of Law, Lithu-
ania, e-mail: reda.moliene@vdu.lt; ORCID- 0000-0002-9658-6506


http://dx.doi.org/10.12775/CLR.2025.002


36 | Edita Gruodyté, Reda Moliené

nian criminal procedure law and whether additional national legislation applies to the
rights of these individuals, making some comparisons with other EU countries.
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INTRODUCTION

“A legal system is only legitimate if it is in line with human rights.”?

Already 10 years ago, in 2013, the European Union (hereafter re-
ferred to as EU) Commission stated, “At present, the fair trial rights of
children and other vulnerable persons are not sufficiently guaranteed
in the EU - no overarching protections exist. The Stockholm Programme
explicitly foresees that a specific measure should be adopted to provide
common minimum rules for vulnerable persons.”.? Since then, the EU
has adopted 6 directives on procedural rights for suspects and accused
persons, including the right to information (Directive 2012/13/EU),® the
right to interpretation and translation (2010/64/EU),* the right to have
a lawyer (2013/48/EU),° the right to be presumed innocent and to be
present at trial (2016/343),° special safeguards for children suspected

! P. Tiedemann, Philosophical foundation of human rights, Springer, 2020, p. 13.

2 Green Paper from the Commission, Procedural Safeguards for Suspects and Defen-
dants in Criminal Proceedings throughout the European Union, COM (2003) 75 final.

* Directive 2012/13/EU of the European Parliament and the Council of 22 May 2012
on the right to information in criminal proceedings, OJ L 142, 1.6.2012.

* Directive 2010/64/EU of the European Parliament and of the Council of 20 Octo-
ber 2010 on the right to interpretation and translation in criminal proceedings, OJ L 280,
26.10.2010.

5 Directive 2013/48/EU of the European Parliament and of the Council of 22 Octo-
ber 2013 on the right of access to a lawyer in criminal proceedings and European arrest
warrant proceedings, and on the right to have a third party informed upon deprivation
of liberty and to communicate with third persons and with consular authorities while-
deprived of liberty, OJ L 294, 6.11.2023.

¢ Directive 2016/343 of the European Parliament and of the Council of 9 March 2016
on the strengthening of certain aspects of the presumption of innocence and of the right
to be present at the trial in criminal procedure, O] L 65, 11.3.2016.
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and accused in criminal proceedings (2016/800),” and the right to le-
gal aid (2016/1919). Also there are recommendations of the EU Com-
mission on procedural safeguards for vulnerable persons suspected or
accused in criminal proceedings. However, there is still no universal
definition of vulnerable persons: EU legal acts leave much discretion to
Member States for transposition of directives. The latest EU documents
undoubtedly show that the rights of this group of people are not suffi-
ciently ensured, which prompts authors to evaluate the existing legis-
lation and check its implementation at the national level to provide in-
sights and conclusions regarding vulnerable persons.

The question arises whether it is possible to formulate a definition of
vulnerable persons, whether a systemic analysis of EU legal acts is suf-
ficient for this purpose, and what special protection is granted to vul-
nerable persons by comparing two categories of participants in crimi-
nal proceedings - suspects/accused persons versus victims of crime, as
analysed in the first part of the article. The second goal, discussed in the
second part of the article, is to evaluate whether EU requirements and
recommendations are implemented in Lithuanian criminal procedure
law (further CPL) and what additional national legislation applies to the
rights of these individuals.

The following research methods are used in the article: analytical,
comparative, logical, linguistic, and systematic. The analytical method
is designed to evaluate information provided in national and EU legal
acts. The comparative approach is used to compare the implementation
of EU legal acts in the national (Lithuanian) law. The logical approach
aims to reveal the concepts and the appropriateness of implementing
Union provisions. The linguistic method analyses the concept and the
meaning of vulnerability. Finally, the systematic method is used to ana-
lyse vulnerable persons protection comparing two categories of partici-
pants suspects/accused persons versus victims of crime.

7 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May
2016 on the procedural safeguards for children who are suspects or accused persons in
criminal procedure, OJ L 132, 21.5.2016.

8 Directive (EU) 2016/1919 of the European Parliament and of the Council of
26 October 2016 on legal aid for suspects and accused persons in criminal proceedings
and for requested persons in European arrest warrant proceedings, OJ L 297, 4.11.2016.
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|. PROTECTION OF VULNERABLE PERSONS IN THE EU

To address the questions of how vulnerable people are defined in EU
legal acts, whether these definitions are sufficient, whether there are
differences when discussing victims versus suspects, and what actions
should be taken or changed, we must first analyse the historical evolu-
tion of EU legal acts.

Considering that the turning point in the evolution of EU criminal
law is associated with the Treaty of Lisbon,’ the analysis will primarily
focus on the period after the Treaty entered into force. This focus is also
supported by the fact that the period before the Treaty of Lisbon has al-
ready been extensively analysed by the following legal scientists at the
scientific level in Lithuania: Zajanc¢kauskiene (2014, 2012),"° Azubalytée
and Zajanckauskiene (2014)," Levon and Versakys (2012).!? The need for
such an analysis is grounded in the idea that by assessing a longer time
frame, deeper analytical conclusions can be drawn - specifically, how
far member states have advanced in recognising the rights of individu-
als within this particular group, what has been regulated, where prob-
lems persist, and what guidelines are provided to address these issues.

1. PROTECTION OF VULNERABLE SUSPECTS AND ACCUSED PERSONS

It could be stated that the main significant attempt to establish specif-
ic procedural rights for the proper protection of vulnerable suspects

? Treaty of Lisbon Amending the Treaty on European Union and the Treaty esta-
blishing the European Community, OJ C 306, 17.12.2007.

10 J. Zajanckauskiene, Speciali pazeidZiamuyjy jtariamyjy ar kaltinamuyjy apsauga,
[in:] J. Prapiestis et al., Globalizacijos issiikiai baudZiamajai justicijai, Vilnius: Registry cen-
tras, 2014; ]. Zajanckauskiene, Asmens turincio negaliq, teisés gintis padedant gynéjui, “Socie-
tal Innovations for Global Growth”, No. 1(1), 2012.

1 R. Azubalyte, J. Zajanckauskiene, Vulnerability assessment of participants in Lithua-
nian criminal proceedings in the context of EU regulations, “Baltic Journal of Law & Politics”,
Vol. 7(2), 2014.

12 ]. Levon, P. Versekys, Itariamuyjy ir kaltinamuyjy teisiy Lietuvos baudziamajame
procese stiprinimas: perspektyviné analizé Europos Sajungos teisekaros kontekste, [in:]
R. Merkevicius (ed.) Lietuvos Respublikos baudziamojo proceso kodeksui — 10 mety, Vilnius:
Lietuvos teismo ekspertizés centras, 2012.
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was expressed in the European Commission Green Paper in 2003.** In
this consultation document, the European Commission indirectly pro-
posed an initial, non-exhaustive list of potentially vulnerable groups,
including: foreign nationals; children; persons with mental, emotional,
physical conditions; those vulnerable owing to having children or be-
ing defendants (e.g. pregnant women, single parents, etc.); persons who
cannot read or write; persons with refugee status, or other beneficiaries
of international protection and asylum seekers; persons dependent on
alcohol or drugs.™

According to Suzan Van Der Aa, these people could be broadly clus-
tered into three categories, as the vulnerability of the aforementioned
groups relates to the influence their respective conditions could have on:

(1) cognitive and physical ability to understand the proceedings or

to explain their version of events;

(2) emotional and volitional ability to make a free and independent

choice relating to their conduct over the proceedings;

(3) physical ability to endure interrogation or incapacitation.!

In this working document the European Commission precisely ex-
plained why persons in these groups were potentially vulnerable and
proposed that Member States have a general obligation to ensure that
their legal systems have recognised the higher degree of protection that
must be offered to all categories of vulnerable suspects and accused in
criminal proceedings. However, the Commission also acknowledged
that the assessments of vulnerability could be difficult to make and
that simply using a category-based method may not always be appro-
priate. Furthermore it drew attention to ECtHR case law pointing out
that personal information of the suspect or defendant should be taken
into account.!

3 Green Paper from the Commission, Procedural Safeguards for Suspects and Defen-
dants in Criminal Proceedings throughout the European Union, COM (2003) 75 final.

1 Tbid., para 6.

5'S. Van Der AA, Variable vulnerabilities? Comparing the rights of adult vulnerable
suspects and vulnerable victims under EU, “Law New Journal of European Criminal Law”,
Vol. 7(1), 2016.

16 Green Paper from the Commission, Procedural Safeguards for Suspects and Defen-
dants in Criminal Proceedings throughout the European Union, COM (2003) 75 final.
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Just a year after the Green paper was presented, in 2004, the Euro-
pean Commission followed with a proposal for a Council Framework
Decision on certain procedural rights in criminal proceedings through-
out the European Union. Although this proposal came shortly after the
Green Paper, it already excluded a category-based approach to vulner-
able people.”” Article 10 of this proposal states that “a suspected person
who cannot understand or follow the content or the meaning of the pro-
ceedings owing to his age, mental, physical, or emotional condition is
given specific attention to safeguard the fairness of the proceeding.”. Al-
though the adoption of this Framework Decision was planned in 2005,
Member States did not reach the consensus, and the proposal was aban-
doned in 2007.

The period leading up to the Treaty of Lisbon - considered a turn-
ing point when the EU acquired competence in criminal law - conclud-
ed with a resolution from the European Council that approved an action
plan in 2009. This plan emphasized (in the context of a fair trial) that
special attention should be given to suspects or accused persons who
cannot understand or follow the content or the meaning of the proceed-
ings, owing to factors such as age, or mental or physical condition.!® Fit-
ness to stand trial is a fundamental concept in many legal systems, so this
position of the EU was not surprising. It is generally recognised that for
a trial to be fair, the accused must be able to participate in the legal pro-
ceedings.” The idea of this principle is established in the European Con-
vention on Human Rights (further ECHR) as well. It could be agreed
with PH.PH.M.C. van Kempen particularly in article 6, that the right to
a fair process implies the right for the defendant to effectively partici-
pate in the criminal proceedings.?

7 Proposal for a Council Framework Decision on certain rights in criminal procee-
dings throughout the European Union, Brussels, COM(2004) 328 final.

8 Resolution of the Council of 30 November 2009 on a Roadmap for Strengthening
Procedural Rights of Suspected or Accused Persons in Criminal proceedings, OJ C 295,
4.12.2009.

9 L. van den Anker et al., Fitness To Stand Trial: A General Principle of European Crimi-
nal Law?, “Utrecht Law Review”, Vol 7(3), 2011.

2 P H. P. H M. C. van Kempen, The Right to Fair Preliminary Investigation and
Trial for Vulnerable Defendants. The law of the European Convention on Human Rights,
European Union Law and the Case of the Netherlands, [in:;] R. Mackay, W. Brookbanks
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Therefore the European Council, in its Roadmap, identified six pri-
ority areas: (A) Translation and interpretation; (B) Information on rights
and information about the charges; (C) Legal advice and legal aid;
(D) Communication with relatives, employers, and consular authorities;
(E) Special safeguards for suspected or accused persons who are vulner-
able; and (F) A green paper on pre-trial detention.?! This roadmap also
became part of the Stockholm programme.?* After the EU acquired the
right to adopt Directives in the criminal law, this Roadmap plan was im-
plemented with Directive 2010/64/EU as the right to interpretation and
translation,” Directive 2012/13/EU as the right to information,* Direc-
tive 2013/48/EU as the right to have a lawyer,? Directive (EU) 2016/343
as the right to be presumed innocent and to be present at trial,® Direc-
tive (EU) 2016/800 as special safeguards for children suspected and ac-
cused in criminal proceedings,” and Directive (EU) 2016/1919 as the
right to legal aid.?®

(eds), Fitness to Plead: International and Comparative Perspectives, Oxford: Oxford Univer-
sity Press, 2018, pp. 231-253.

21 Resolution of the Council of 30 November 2009 on a Roadmap for Strengthening
Procedural Rights of Suspected or Accused Persons in Criminal proceedings, O] C 295,
4.12.2009.

22 The Stockholm Programme - An open and secure Europe serving and protecting
citizens, OJ C 115, 4.5.2010.

% Directive 2010/64/EU of the European Parliament and of the Council of 20 Octo-
ber 2010 on the right to interpretation and translation in criminal proceedings, OJ L 280,
26.10.2010.

% Directive 2012/13/EU of the European Parliament and the Council of 22 May 2012
on the right to information in criminal proceedings, OJ L 142, 1.6.2012.

% Directive 2013/48/EU of the European Parliament and of the Council of 22 Octo-
ber 2013 on the right of access to a lawyer in criminal proceedings and European arrest
warrant proceedings, and on the right to have a third party informed upon deprivation
of liberty and to communicate with third persons and with consular authorities while-
deprived of liberty, OJ L 294, 6.11.2023.

% Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March
2016 on the strengthening of certain aspects of the presumption of innocence and of the
right to be present at the trial in criminal procedure, OJ L 65, 11.3.2016.

7 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May
2016 on the procedural safeguards for children who are suspects or accused persons in
criminal procedure, OJ L 132, 21.5.2016.

2 Directive (EU) 2016/1919 of the European Parliament and of the Council of
26 October 2016 on legal aid for suspects and accused persons in criminal proceedings
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In the preamble to all these Directives, there is a reference to the
Council resolution on a Roadmap for strengthening the procedural
rights of suspects or accused persons in criminal proceedings, as well
as to Measure (E), which concerns special safeguards for suspects or
accused persons who are vulnerable. Specifically, Directive 2010/64/
EU, clause 10, acknowledges the Roadmap’s step-by-step approach for
adopting measures related to special safeguards for vulnerable suspect-
ed or accused persons (Measure E).”

This would be logical and clear if measure E of the Resolution pro-
vided a detailed explanation regarding vulnerable persons. However,
when we examine section E of the Roadmap, it is limited to a formal
reference, labelled “Short explanation”, with just one sentence “In order
to safeguard the fairness of the proceedings, special attention must be
shown to suspected or accused persons who cannot understand or fol-
low the content or the meaning of the proceedings, owing, for example,
to their age, mental or physical condition.”.** The right to a fair trial in the
context of vulnerable suspects and accused persons is echoed in clause
27, which mentions duty of care towards such individuals, though vul-
nerability is only referred to in terms of physical impairments. This rais-
es an open question: What exactly constitutes vulnerability, and how
should it be taken into an account?

Directive 2012/13/EU is even more cautious on this issue, with only
clause 11 briefly acknowledging the Roadmap and Measure E.3! This
leads to a logical question: if Directives are implemented in terms of the
result, is it possible to ensure the rights of vulnerable persons in a gen-
eral and efficient manner without more specific references to the defini-
tion of a vulnerable suspect or accused person, or to the procedures for
identifying this group?

and for requested persons in European arrest warrant proceedings, OJ L 297, 4.11.2016,
para 10.

¥ Directive 2010/64/EU of the European Parliament and of the Council of 20 Octo-
ber 2010 on the right to interpretation and translation in criminal proceedings, OJ L 280,
26.10.2010.

% Resolution of the Council of 30 November 2009 on a Roadmap for strengthening
procedural rights of suspected or accused persons in criminal proceedings, OJ C 295,
4.12.2009.

3 Directive 2012/13/EU of the European Parliament and the Council of 22 May 2012
on the right to information in criminal proceedings, OJ L 142, 1.6.2012, para 11.
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Directive 2013/48/EU on the right of access to a lawyer, clause 9,
repeats the same position and formal reference to the Roadmap and
Measure E, but clause 51 is more interesting in its wording: “The duty
of care towards suspects and accused persons who are in a potential-
ly weak position... taking into account any potential vulnerability...”.?
This raises a key issue: the Directive provides no criteria to determine
whether a “potentially weak position” equates to vulnerability. For ex-
ample, this raises a question, in the context of such clause 51's wording -
could a complete lack of income to hire a lawyer be considered a form of
vulnerability? On the one hand, the competent authorities need to take
into account all the factors that may jeopardize the ability to exercise the
right of access to a lawyer or to have a third party informed upon depri-
vation of liberty. On the other hand, they have to provide suitable meas-
ures to ensure the exercise of these rights.?

Directive, 2016/343, clause 6, also references the Roadmap and
Measure E, but clauses 42 and 43 take a slightly different approach,*
and this has a reason, because the European Commission issued recom-
mendations on procedural safeguards for vulnerable persons suspected
or accused in criminal proceedings® in 2013. Since the purpose of these
Recommendations was to strengthen the procedural rights of vulnera-
ble suspects and accused persons, it adopted a more comprehensive ap-
proach, identifying vulnerable persons as those who, owing to their age,

32 Directive 2013/48/EU of the European Parliament and of the Council of 22 Octo-
ber 2013 on the right of access to a lawyer in criminal proceedings and European arrest
warrant proceedings, and on the right to have a third party informed upon deprivation
of liberty and to communicate with third persons and with consular authorities while-
deprived of liberty, OJ L 294, 6.11.2023, para 9, para 51.

% P H. van Kempen, G. Vervaeke, L. Mergaerts, D. Van Daele, Challenges in defi-
ning and identifying a suspect’s vulnerability in criminal proceedings: What’s in a name
and who's to blame?, [in:] P. Cooper, L. Hunting (eds), Access to justice for vulnerable people,
Wildy, Simmonds & Hill Publishing, 2018, pp. 48-71.

3 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March
2016 on the strengthening of certain aspects of the presumption of innocence and of the
right to be present at the trial in criminal procedure, O] L 65, 11.3.2016, para 6, para 42,
para 43.

% Commission Recommendations of 27 November 2013 on procedural safegu-
ards for vulnerable persons suspected or accused in criminal proceedings, OJ C 378,
24.12.2013.
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mental, or physical condition, or disabilities, are unable to understand
and participate in criminal proceedings.

Possibly owing to the fact that the three previous directives, adopted
under the influence of the Roadmap, paid insufficient attention to this
vulnerable group, these Recommendations emphasize that vulnerable
persons should be promptly identified, and that law enforcement and
judicial authorities must receive specific training to assess vulnerability.
As a consequence, clause 42 of Directive 2016/343 references these Rec-
ommendations and defines vulnerability similarly as “age, their mental
or physical condition or any disabilities they may have”. Clause 43 dis-
tinguishes children, stating that they should be given a specific degree
of protection. It should be noted that no other article in this Directive
provides any specific references for determining vulnerability, leaving
Member States free to choose the measures and procedural rules for
identifying vulnerability.3

Directive 2016/1919 aims to ensure the effectiveness of the right to
access a lawyer as provided for under Directive 2013/48/EU.% Although
it came into force after the Commission Recommendations, it adopted
the same formal approach in clauses 4, 5, and 18 as Directive 2013/48/
EU,%* leaving unclear who, and under what conditions, needs to be con-
sidered as being vulnerable.

Directive 2016/800 pays more detailed attention to vulnerability,
which is logically explained - this legal act is intended for the group of
vulnerable persons that raises the least definitional questions: minors.
Clause 45 introduces the term “particularly vulnerable”, indicating that
children deprived of their liberty are particularly vulnerable. It is note-
worthy that this Directive introduces individual evaluation assessment

% Directive 2016/343 of the European Parliament and of the Council of 9 March
2016 on the strengthening of certain aspects of the presumption of innocence and of the
right to be present at the trial in criminal procedure, OJ L 65, 11.3.2016, para 42, para 43.

% Directive 2016/1919 of the European Parliament and of the Council of 26 October
2016 on legal aid for suspects and accused persons in criminal proceedings and for requ-
ested persons in European arrest warrant proceedings, O] L 297, 4.11.2016.

3 Directive 2013/48/EU of the European Parliament and of the Council of 22 Octo-
ber 2013 on the right of access to a lawyer in criminal proceedings and European arrest
warrant proceedings, and on the right to have a third party informed upon deprivation
of liberty and to communicate with third persons and with consular authorities while-
deprived of liberty, OJ L 294, 6.11.2023, para 51.
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(clauses 35 and 36) to identify vulnerability, even though the assessment
methodology itself is not provided in this legal act.?* However, this ref-
erence obliges Member States to implement such an assessment proce-
dure in their national legal acts, allowing them the flexibility to do so in
their own way. This national implementation will be examined further
in the relevant section. On the other hand, one cannot disagree with
R. Vai¢itiniene, who argues that such wide discretion left to the Mem-
ber States opens up the possibility for the formal and/or improper im-
plementation of certain provisions of the Directive,*’ even though some
mental health conditions and learning disabilities would not be easi-
ly identified.*! The authors agree with L. Waddington that in general,
“there are two dominant ways in which vulnerability and the associat-
ed risks can be understood.”* One group can be regarded as vulnerable
per se (children, people with disabilities) whilst other groups have to be
assessed to evaluate vulnerability”.*

Considering all the aforementioned Directives, it can be concluded
that these legal acts primarily focus on ensuring the rights of suspects
and accused persons in the context of a fair trial, aligning with the pur-
pose of the criminal process itself and the synergy between the purpose
of the criminal process and the right to a fair trial. From the analysis of
these acts, it is evident that previous directives took a formal approach,
simplifying vulnerability concerning suspects and accused persons by
associating it with age and mental and physical disability and present-
ing the need for vulnerability assessment procedure.

There are two dominant ways in which vulnerability and the associ-
ated risks can be understood.

¥ Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May
2016 on the procedural safeguards for children who are suspects or accused persons in
criminal procedure, OJ L 132, 21.5.2016, para 35, para 36, para 45.

40 RVai¢ianiene (ed), [tariamuyjy ir kaltinamyjy vaiky individualus vertinimas: jZvalgos
formuojant gerqjq praktikq Direktyvos (ES) 2016/800 kontekste, Vilnius: Zara, 2020.

4 D. Markov et al.,, Suspects and Accused Persons with Intellectual and Psychosocial Dis-
abilities: Identification and Communication, Sofia: CSD, 2020, p. 23.

42 L. Waddington, Exploring vulnerability in EU Law: An analysis of ‘vulnerability” in
EU criminal law and consumer protection law, “European Law Review”, Vol. 45(6), 2020,
pp. 779-801.

43 J. Herring, Vulnerable Adults and the Law, Oxford: Oxford University Press, 2016.
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Within a few years, the European Council itself recognised that the
attention and rights afforded to vulnerable suspects and accused per-
sons were still not sufficiently ensured. Conclusions on the protection of
vulnerable adults across the European Union were published in 2021.44
Although the Council emphasized in these conclusions that various di-
rectives have been implemented, it also acknowledged that the rights of
vulnerable persons are still not sufficiently ensured. The Council invit-
ed the Commission “to examine whether there is a need to strengthen,
in a comprehensive manner, the procedural safeguards for vulnerable
adults who are suspects or accused persons in criminal proceedings and
carefully to reflect on the need to identify uniform and common criteria
for identifying vulnerable adults in criminal proceedings, taking into
account the fact that vulnerability may be attributable to a wide range
of circumstances and not necessarily have a single common cause.”*

The Commission’s Recommendations 2023/681, regarding the pro-
cedural rights of suspects and accused persons subject to pre-trial de-
tention and material detention conditions, continue with the same gen-
eral provision: authorities must take special measures to ensure the
protection of detained persons with special needs or vulnerabilities.
From this, it can be concluded that, at least for the time being, the EU’s
position has not changed. Legal acts continue to provide general provi-
sions for vulnerable persons without establishing common criteria for
identifying such persons or algorithm detection, which remains insuffi-
cient, * wherein similar yet neither identical nor exhaustive descriptions
of vulnerability are used.*” This conclusion is supported by the research
of A. Limaité and D. Puraite-Andrikiené, which states that “the concepts
of ‘vulnerability” and ‘vulnerable groups” do not have clear and uniform
definitions fitting all the areas in which they appear.”® Michael Mey-

4 Council Conclusions on the Protection of Vulnerable Adults across the European
Union, OJ C 3301, 17.8.2021.

4 Ibid.

4 Commission Recommendation (EU) 2023/681 of 8 December 2022 on procedural
rights of suspects and accused persons subject to pre-trial detention and on material
detention conditions, C/2022/8987, OJ L 86, 24.3.2023.

¥ P. H. van Kempen, G. Vervaeke, L. Mergaerts, D. Van Daele, Challenges in defi-
ning and identifying a suspect’s vulnerability in criminal proceedings..., pp. 48-71.

% A. Limaite, D. Paraitée-Andrikiené, Legal Protection of Vulnerable Groups in Lithua-
nia, Latvija, Estonia and Poland. Trends and Perspectives, Springer, 2022.
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sman emphasizes in a more strict manner that the biggest obstacle to
achieving effective results and unified improvements remains, howev-
er, the non-binding by nature EU instrument’s form.*

1.1. PROTECTION OF VULNERABLE VICTIMS

It should be noted that while EU criminal law seems to focus more on
the first group (suspects/accused persons), the first legally binding doc-
uments prior to the Lisbon Treaty were actually adopted for the second
group - victims. Four framework decisions (further FD) were intended
to protect victims’ rights:

(1) Council Framework Decision 2001/220/JHA on the Standing of
Victims in Criminal Proceedings, describes the victim “as a nat-
ural person who has suffered harm, including physical or men-
tal injury, emotional suffering, or economic loss, directly caused
by acts or omissions that are in violation of the criminal law of
a Member State”. This document mainly focuses on the victim’s
procedural rights; however, Article 8 mentions category of so-
called “most vulnerable” victims without providing any criteria
for determining who qualifies as “most vulnerable” compared to
the other victims.®

(2) Council Framework Decision 2002/475/JHA on combating ter-
rorism in clause 8 states that “victims of terroristic offences are
vulnerable, and therefore specific measures are necessary with
regard to them”, which a priori could be interpreted that vulner-
ability is based on the nature of the crime.”

(3) Council Framework Decision 2002/629/JHA on Combating traf-
ficking in human beings goes further, and Article 3, section b, de-
fines a particularly vulnerable victim as “at least when the victim

¥ P. Verbeke et al., Protecting the fair trial rights of mentally disordered defendants in cri-
minal proceedings: exploring the need for further EU action, “International Journal of Law and
Psychiatry”, Vol. 4, 2015.

%0 Council Framework Decision 2001/220/JHA on the standing of victims in crimi-
nal proceedings, OJ L 82, 22.3.2001, para 8.

51 Council Framework Decision 2002/475/JHA on combating terrorism, OJ L 165,
22.6.2002, para 8.
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was under the age of sexual majority under national law and the
offence has been committed for the purpose of the exploitation
of the prostitution of others or other forms of sexual exploitation,
including pornography.”. In other words, it could be stated that
minors are considered more vulnerable compared to others.

(@) This rule is reiterated in Council Framework decision 2004/68/
JHA on combating the sexual exploitation of Children and Child
pornography, specifically in article 9.

After the Lisbon Treaty was adopted, the European Council in the
Stockholm programme of 2010 emphasized the need for an integrated
and coordinated approach to victims, in line with the Council conclu-
sions on a strategy to ensure fulfilment of the rights of, and improve
support for, persons who fall victims to crime.>* A year later, the Coun-
cil adopted a resolution on a Roadmap for strengthening the rights and
protection of victims, particularly in criminal proceedings.” The Eu-
ropean Council stressed the importance of providing “special support
and legal protection to those who are most vulnerable (children) or find
themselves in particularly exposed situations, such as persons subject-
ed to repeated violence in close relationships, victims of gender-based
violence, or persons who fall victim to other types of crimes in a Mem-
ber State of which they are not nationals or residents.”.>®

This Roadmap (in contrast to the Roadmap for suspects and accused
persons”) provides criteria for identifying vulnerable victims. The an-
nex with Measure E (specific needs of victims) highlights vulnerable
victims and defines that some victims have specific needs based on
the type or on the circumstances of the crime they have been subjected

%2 Council Framework Decision 2002/629/JHA on combating trafficking in human
beings, O] L 203, 1.8.2002, para 3.

5% Council Framework decision 2004/68/JHA on combating the sexual exploitation
of children and child pornography, OJ L 13, 20.1.2004, para 9.

5% The Stockholm Programme - An open and secure Europe serving and protecting
citizens, OJ C 115, 4.5.2010.

% Resolution of the Council of 10 June 2011 on a Roadmap for strengthening the
rights and protection of victims, in particular in criminal proceedings OJ C 187, 28.6.2011.

% Ibid.

% Resolution of the Council of 30 November 2009 on a Roadmap for strengthening
procedural rights of suspected or accused persons in criminal proceedings OJ C 295,
4.12.2009.
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to, considering the social, physical, and psychological repercussions of
these crimes, such as victims of trafficking in human beings, child vic-
tims of sexual exploitation, victims of terrorism and victims of organ-
ized crime. Their special needs could be addressed in specific legisla-
tion dealing with the fight against these types of crime. On the other
hand, some crime victims require special support and assistance owing
to their personal characteristics, which should be evaluated on a case
by case basis. In this respect, children should always be considered par-
ticularly vulnerable.

The same year the Roadmap was published, three Directives came
into force, replacing the earlier framework decisions. Directive 2011/36/
EU on preventing and combating trafficking in human beings and pro-
tecting its victims defines vulnerability through the prism of human
trafficking - a position of vulnerability means a situation in which the per-
son concerned has no real or acceptable alternative but to submit to the abuse
involved.”® Rather than limiting vulnerability to person’s inherent char-
acteristics, this definition also considers the circumstantial and struc-
tural factors that make them vulnerable to abuse and exploitation and
leave them without an alternative.”” However, it must be recognised
that this definition may not be universally applicable in other contexts
outside human trafficking. Clause 8 echoes the framework decision by
stating that that children are particularly vulnerable, but it extends the
particularly vulnerable persons definition with other factors such as
gender, pregnancy, state of health, and disability. However, no explana-
tion is provided to clarify when, for example, a state of health and dis-
ability would cause vulnerability and when it would lead to particular
vulnerability.

Directive 2011/93/EU on combating the sexual abuse and sexu-
al exploitation of children and child pornography maintains the same
stance - identifying children as vulnerable victims is focusing mainly

% Directive 2011/36/EU of the European Parliament and of the Council of 5 April
2011 on preventing and combating trafficking in human beings and protecting its vic-
tims, and replacing Council Framework Decision 2002/629/JHA, OJ L101, 15.4.2011,
para 2.

% S. Marchetti, L. Paumbo, 10 Years After the Directive 2011/36/EUL Brief No. 33, 2022, avail-
able at: https://population-europe.eu/files/documents/pb33_vulner_human-trafficking_
final.pdf [last accessed: 11.11.2024].


https://population-europe.eu/files/documents/pb33_vulner_human-trafficking_final.pdf
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on sanctions for crimes against them.®® This would be straightforward
if it were not for Article 9, which distinguishes the concept of a “particu-
larly vulnerable situation” when a crime is committed, “such as a child
with a mental or physical disability, in a situation of dependence or in
a state of physical or mental incapacity.”.! This raises uncertainty about
whether that maybe child victims are not always a priori particularly
vulnerable group? In September 2021, The Commission launched an ini-
tiative to assess the implementation of this Directive in order to revise it,
but no attention was paid to the definitions of vulnerability.®*

The third Directive 2011/99/EU on the European protection order, is
part of a coherent and comprehensive set of measures on victims’ rights.
It focuses on the procedure for issuing a European protection order and
only formally references, in Clause 15 of the preamble, that “in the pro-
cedures for the issuing and recognition of a European protection or-
der, competent authorities should give appropriate consideration to the
needs of victims, including particularly vulnerable persons, such as mi-
nors or persons with disabilities.”.®® This raises the question: What kind
of disability qualifies a person as particularly vulnerable?

Lisa Waddington observes that “the key legal instrument protect-
ing the rights of victims under EU law”® is the Directive 2012/29/EU,
which is considered the most important legal act to ensure victims’
rights of victims, establishing minimum standards for the support and
protection of victims of crime.®® The directive does not define vulner-
ability directly, but it does consider individual evaluation assessment

% Directive 2011/93/EU of the European Parliament and of the Council of 13 Decem-
ber 2011 on combating the sexual abuse and sexual exploitation of children and child por-
nography, and replacing Council Framework Decision 2004/68/JHA, OJ L 335, 17.12.2011.

6l Ibid., art. 9.

62 Revision of Directive 2011/93/EU on combating the sexual abuse and sexual
exploitation of children and child pornography, 2024, available at: https:/ /www.euro-
parl.europa.eu/RegData/etudes/BRIE/2024 /757790 / EPRS_BRI(2024)757790_EN.pdf
[last accessed: 8.11.2024].

¢ Directive 2011/99/EU of the European Parliament and the Council of 13 Decem-
ber 2011 on the European protection order, OJ L 338, 21.12.2011, clause 15.

¢ L. Waddington, EU Criminal Law and Persons with Disabilities: Reflections on Vulne-
rability and the Influence of the CRPD, “American Society of International Law”, Vol. 116,
2022, pp. 84-89.

% Directive 2012/29/EU of the European Parliament and of the Council of 25 Octo-
ber 2012 establishing minimum standards on the rights, support and protection of vic-
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when discussing the specific protection of victims. Whether a victim is
considered vulnerable under this Directive depends on the outcome of
an individual assessment, which takes into account (a) the victim’s per-
sonal characteristics (it could be age, disabilities); (b) the type and na-
ture of the crime (e.g. domestic crimes, sexual offences, human traffick-
ing, etc.); and (c) the circumstances of the crime (e.g. threats).*

This Directive provides criteria for presuming vulnerability: “vic-
tims who have suffered considerable harm owing to the severity of the
crime; victims who have suffered a crime committed with a bias or dis-
criminatory motive which could, in particular, be related to their per-
sonal characteristics; victims whose relationship to and dependence on
the offender make them particularly vulnerable, victims of terrorism,
organized crime, human trafficking, gender-based violence, violence in
a close relationship, sexual violence, exploitation or hate crime, and vic-
tims with disabilities. Child victims shall be presumed to have specific
protection needs.”.” It should be noted that this definition of vulnera-
bility is quite general, leaving the possibility for Member States to ex-
tend these criteria, which could be seen as a strong side of the Directive.
However, transferring the assessment responsibility to law enforcement
and judicial institutions without any mandatory implementation rules
raises concerns about the efficiency and uniformity of the procedure for
identifying vulnerable victims. Moreover, Clause 58 suggests a gener-
al conclusion by stating “Victims who have been identified as vulnera-
ble...”®® which clearly indicates that not all victims are considered vul-
nerable. Yet, Richard Lang points out, that setting out special measures
for vulnerable victims, but then leaving the assessment as to who is vul-
nerable to Member States, resembles minimum harmonization, raising
his next question: can minimum harmonization work for a concept like
vulnerability?®

tims of crime, and replacing Council Framework Decision 2001/220/JHA, OJ L 315,
14.11.2012.

% Ibid., para 22(2).

67 Ibid., para 22 (3).

8 Tbid., clause 58.

% R. Lang, The EU’s new victim’s rights directive: can minimum harmonization work for
a concept like vulnerability?, “Nottingham Law Journal”, vol 22, 2013.
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One of the final legal acts that form a coherent and comprehensive
set of measures on victims’ rights is Directive 2017/541 on combating
terrorism.”’ This Directive brings a formal approach in the preamble,
stating that “Member States should ensure that support services ad-
dress in the first place at least the emotional and psychological needs
of the most vulnerable victims of terrorism, and inform all victims of
terrorism about the availability of further emotional and psychological
support including trauma support and counselling.”.”! It also references
Directive 2012/29/EU, which was discussed earlier.

From these Directives, the following conclusions can be drawn:

* not all victims are vulnerable

* there is no precise definition for vulnerable and particularly vul-

nerable victims.

* criteria for assessment vulnerability are very general

* this implies that the assessment procedure is crucial for identify-

ing vulnerable victims in the national criminal laws of Member
States.

It must be acknowledged that these legal acts confirm the absence
of a common definition or evaluation procedure for vulnerable vic-
tims. This concern is echoed by/in the EU’s 2020-2025 strategy on vic-
tims’ rights.”> The Commission has noted that while the EU has already
adopted a solid set of victims’ rights’, despite this progress, recent re-
ports and the analysis show that victims of crime still cannot fully rely

7 Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March
2017 on combating terrorism and replacing Council Framework Decision 2002/475/JHA
and amending Council Decision 2005/671/JHA, OJ L 88, 31.3.2017.

71 Tbid.

2. Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, EU
Strategy on Victims’ Rights (2020-2025), COM/2020/258.

7% Directive 2012/29/EU of the European Parliament and of the Council of 25 Octo-
ber 2012 establishing minimum standards on the rights, support and protection of vic-
tims of crime, and replacing Council Framework Decision 2001/220/JHA, OJ L 315,
14.11.2012; Directive 2004/80/EC of 29 April 2004 relating to compensation to crime vic-
tims, OJ L 261, 6.8.2004; Directive 2011/99/EU of the European Parliament and of the
Council of 13 December 2011 on the European protection order, O] L 338, 21.12.2011;
Regulation (EU) No 606/2013 of the European Parliament and of the Council of 12 June
2013 on mutual recognition of protection measures in civil matters, OJ L 181, 29.6.2013;
Directive 2011/93/EU of the European Parliament and of the Council of 13 December
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on their rights across the EU. Although this strategy document only
provides general guidelines and outlines the EU’s position, it is not spe-
cifically focused on vulnerable victims. However, the document does
recognise that the regulation of victims’ rights, including those of vul-
nerable victims, is insufficient. The strategy acknowledges that for the
most vulnerable victims, such as those with disabilities and elderly vic-
tims, it is particularly challenging to navigate criminal proceedings and
cope with the aftermath of crime.

In 2021, Conclusions on the protection of vulnerable adults across
the European Union™ were also published. Reflecting on the Stockholm
programme and the 2013 Commission’s recommendations on guaran-
tees for vulnerable persons, the Council noted that only one Member
State had notified the necessary measures to give effect to the Recom-
mendation. Furthermore, most Member States had not fully transposed
the minimum standards agreed upon in the EU rules on victims’ rights.
The Commission has ongoing infringement proceedings against Lithu-
ania for the incomplete transposition of the Victims” Rights Directive
(2012/29/EU).7>

The characterization of crime victims as the ‘forgotten party’ in
criminal proceedings” is no longer correct, however, and despite vari-
ous Directives being implemented, the Commission admitted in these
conclusions that the rights of vulnerable persons are not sufficiently
ensured. Additionally, the European Council invited the Commission
“to examine whether there is a need to strengthen, in a comprehensive
manner, the procedural safeguards for vulnerable adults who are sus-

2011 on combating the sexual abuse and sexual exploitation of children and child por-
nography, and replacing Council Framework Decision 2004/68/JHA, OJ L 335, 17.12.2011.

7 Council Conclusions on the Protection of Vulnerable Adults across the European
Union, OJ C 3301, 17.8.2021.

75 Report from the Commission to the European Parliament and the Council on the
implementation of Directive 2012/29/EU of the European Parliament and of the Coun-
cil of 25 October 2012 establishing minimum standards on the rights, support and pro-
tection of victims of crime, and replacing Council Framework Decision 2001/220/JHA,
COM/2020/188 final.

76 M. S. Groenhuijsen, R. M. Letschert, Legal Reform on Behalf of Victims of Crime: The
Primacy of the Dutch Legislature in a Changing International Environment? Intervict Working
Paper Series on Victimology and Human Security, 2010, available at: http://www.ssrn.com
[last accessed: 10.11.2024].
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pects or accused persons in criminal proceedings and carefully to re-
flect on the need to identify uniform and common criteria for identify-
ing vulnerable adults in criminal proceedings, taking into account the
fact that vulnerability may be attributable to a wide range of circum-
stances and not necessarily have a single common cause.”.”” This clear-
ly confirms that, at this stage, EU regulation does not provide adequate
protection, a common definition (except general criteria), or an evalua-
tion procedure for vulnerable victims in criminal proceedings, nor for

suspects and accused persons.

[I. PROTECTION OF VULNERABLE PERSONS IN LITHUANIA

The aim of this section is to analyse how EU legal acts are implemented
in Lithuanian criminal procedure law from the perspectives of suspect,
accused (with a specific focus on minors), and victim, both from theo-
retical and practical angles. One of the main legal acts, the Lithuanian
Code of Criminal Procedure, does not provide a definition of a vulner-
able person’® and does not regulate the categories of procedural legal ca-
pacity, which would facilitate the identification of vulnerable persons,”
although certain definitions can be found in other laws. In the Law on
the Legal Status of Foreigners, a vulnerable person is defined as someone
with special needs (for example, a minor, a disabled person, a person
over 75 years old, a pregnant woman, a single father or mother raising
minor children, a person with mental and behavioural disorders, a vic-
tim of human trafficking, or a person who has been tortured, raped, or
has suffered other serious psychological, physical, or sexual violence).*
In the Law on the Ethics of Biomedical Research vulnerable persons are

77 Council Conclusions on the Protection of Vulnerable Adults across the European
Union, OJ C 3301, 17.8.2021.

78 D. Juodkaite, Asmeny, turinciy proto ir/ ar psichologing negaliq procediiriniy teisiy sti-
prinimas baudzZiamojoje teiséje, Psichikos sveikatos perspektyvos, 2017; R. Zibaite, Neliubsiené in
the srticle Asmeny parodymy patikimumo probleminiai klausimai, “Jurisprudencija”, Vol. 23(2),
2016, pp. 310-332.

7 ]. Kanapeckaite, [tariamyjy psichikos tritkumy (sutrikimy) atskleidimas ir nustatymas,
“Jurisprudencija”, Vol. 75(67), 2005, pp. 43-49.

80 Lietuvos Respublikos jstatymas del uzsienie¢iy teisinés padeties (Official Gaze-
tte, 2004, No. 73-2539), art. 18-2.
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defined as those whose consent to participate in biomedical research
may be affected by external circumstances or who are partially or com-
pletely unable to defend their interests.®! This legal act provides the list
of categories of persons who may be treated as vulnerable if the afore-
mentioned conditions of vulnerability are established. These categories
include persons who, owing to their health condition, cannot be con-
sidered capable of intelligently evaluating their interests; children; stu-
dents, if their participation in biomedical research is related to studies;
persons living in social care institutions; soldiers during their actual
military service; employees of health care institutions where biomedical
research is conducted, subordinate to the researcher; persons in prisons
and places of temporary detention.®? The list is not complete, as other
groups of persons may be recognised as vulnerable persons by the rea-
sonable decision of the Lithuanian Bioethics Committee or the regional
biomedical research ethics committee.®

It is obvious that these definitions are not universal, as the ana-
lysed legal acts have different goals and tasks that are not related to
the purposes of criminal procedure law. The main aim of Biomedical
research ethics is to protect human health, while the Law on the Le-
gal Status of Foreigners aims to protect a wide range of human rights.
However, in both cases, the laws aim to protect certain interests of vul-
nerable persons.

The question then arises: who should be treated as vulnerable in
criminal procedure law, given that the mentioned definitions are goal-
specific and cannot be used for our purposes? The purpose of the crim-
inal process is broad and multilayered, requiring a balance of interests
as it aims to protect the rights and freedoms of individuals and citizens,
the interests of society and the state, to quickly and thoroughly reveal
criminal acts, and to apply the law properly so that the person who
committed the criminal act is justly punished, and no one innocent is
convicted.® Thus, the main goal of criminal procedure law is related to

81 Lietuvos Respublikos biomedicininiy tyrimy etikos istatymas (Official Gazette,
2000, No. 44-1247; TAR, 25-09-2015, No. 2015-14272), art.6.

82 Tbid.

8 Ibid., art.6 (2).

8 Lietuvos Respublikos baudziamojo proceso kodeksas (Official Gazette, 2002,
No. 37-1341), art.1.
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the assurance of a fair trial for suspects, accused persons, and the vic-
tims of criminal acts. Perhaps the group that raises the least questions
and the least need for a definition is children, as “a child is inherently
vulnerable by virtue of their age.”.®

There are two legal acts directly related to criminal procedure law
that also provide definitions of vulnerable persons. The first one, the
Recommendations, has a narrow subject as it is aimed at identification
of victims of human trafficking, pre-trial investigation, and inter-insti-
tutional cooperation. It was enacted by three institutions (the Prosecu-
tor General, the Minister of Interior affairs, and the Minister of Social
affairs) to establish uniform criteria for identifying victims of human
trafficking, improve the quality of pre-trial investigation, ensure that
pre-trial investigation is carried out, and criminal acts are revealed in
the shortest possible time, form a uniform advanced practice of pre-tri-
al investigation, and coordinate inter-institutional cooperation in pro-
viding assistance to victims of criminal acts of human trafficking. This
legal act defines vulnerability as a situation in which a person has no
other acceptable option and therefore accepts the terms of the trafficker.
A non-exhaustive list provides possible characteristics which could in-
dicate the vulnerability of the person: difficult material situation; child-
hood or minor status; youth (a person under the age of 29); various men-
tal and behavioural disorders; low education (undereducated); lack of
social skills; various addictions (e.g. drugs, alcohol); staying in the coun-
try illegally, etc.8® Thus, the definition of a vulnerable person is not uni-
versal and cannot be used for any vulnerable person in criminal proce-
dure law, as it relates only to specific crimes.

The second legislative act , the Order of the Minister of Interior af-
fairs (one of the goals of data collected in the register is to ensure the
necessary protection of vulnerable persons against specific and obvi-
ous risks) provides the most universal, but also very brief, definition of
a vulnerable person - as a person with special needs - and offers sample
categories such as a minor, a disabled person, a person over the age of

8 A. Gutauskas, Diagnozé - Siuolaikiné vergové: ar jmanoma jq sustabdyti? Vyraujancios
teismy praktikos tendencijos, “Jurisprudencija”, Vol. 23(2), 2016, pp. 193-209.

8 Kolegialiy institucijy 2015 m. gruodzio 17 d. jsakymas Nr. 1-327/1V-1015/A1-758
~Deél Prekybos Zmonémis auky nustatymo, ikiteisminio tyrimo ir tarpinstitucinio ben-
dradarbiavimo rekomendacijy patvirtinimo” (TAR, 2015-12-28, Nr. 2015-20631), art. 4.8.



Definition of Vulnerable Persons in Criminal Proceedings | 57

75, a pregnant woman, a single father or mother raising minor children,
a person with a mental disorder, a victim of human trafficking or a per-
son who has been tortured, raped, or has experienced other serious psy-
chological, physical, or sexual violence.®” The last definition is the most
universal one, as it could be used for any person in criminal procedure
law, regardless of their legal status (whether they are a suspect, accused,
or victim of crime, and whether they are a minor or an adult) and distin-
guishes both physical and psychological categories as possible features
of vulnerability.

On the basis of an analysis of the presented legal acts, it can be con-
cluded that, in criminal procedure law, a person may be identified as
vulnerable if it is established that he/she has special needs or character-
istics, but the list of these needs or characteristics is not exhaustive. In
other words, Lithuania, similarly to the EU, grants much discretion to
the authorities in this regard. To determine whether this is indeed the
case, it is essential to examine whether the Criminal procedure code
(further CPC)® provides specific legal regulations on who decides and
when it is decided if a person is vulnerable - that is, whether there is
a clear and precise procedure for recognising a person as vulnerable.

The CPC recognises two categories of vulnerable persons: victims of
crime and suspects/accused minors.

1. VULNERABLE VICTIMS’ RIGHTS

In national criminal procedure law, the vulnerability of the victim is re-
ferred to as “special protection needs” and was introduced into the CPC
(Article 186-1) on March 1, 2016. Special protection needs are defined as
the needs of the victim, determined by personal characteristics, the na-
ture of the crime, or the circumstances of its commission, to utilize the

8 Lietuvos Respublikos vidaus reikaly ministro 2017 m. kovo 3 d. isakymas
Nr. 1V-174 “Dél leskomy asmeny, neatpazinty lavony ir nezinomy bejégiy asmeny ziny-
binio registro reorganizavimo ir IeSkomy asmeny, neatpazinty lavony ir nezinomy beje-
giy asmeny zinybinio registro nuostaty patvirtinimo” (TAR, 2017-03-03, Nr. 2017-03645),
art. 6.4.

8 Lietuvos Respublikos baudziamojo proceso kodeksas (Official Gazette, 2002,
No. 37-1341).
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guarantees established by the CPC. These guarantees aim to protect the
victim from mental trauma, criminal influence, or other negative conse-
quences. A detailed, clear, and mandatory assessment procedure is out-
lined in the recommendations of the Prosecutors General.* It should be
noted that the emergence of this assessment in the Lithuanian CPC is
linked to Directive 2012/29/EU, as prior to the transposition of the pro-
visions of the Directive in Lithuania, the procedure of assessment of in-
dividual victims’ claims was not carried out at any stage of the criminal
proceedings.”

The initial assessment of special protection needs is carried out as
soon as possible after receiving a report of a criminal act, but no later
than during the first interview of the victim. To assess special protec-
tion needs, the victim’s special protection needs assessment certificate
is filled out, which differs for adult and minor victims. Separate cate-
gories of criteria (three for adults and two for minors) should be evalu-
ated: 1) data on the criminal act; 2) information about the victim; and
3) information about the perpetrator. Depending on the total number
of points collected, the vulnerability of the victim is determined as fol-
lows: low risk - up to 10 points; average risk - 11-20 points; high risk -
21 points and above.’’ The recommendations establish up to eighteen
special protection measures. Some of these measures are specific to mi-
nors (e.g. interviews conducted in premises adapted for interviewing
children), while others are universal (e.g. closed court proceedings; the
presence of an accompanying person, interviews conducted by an of-
ficer of the same sex); notification of possible protective measures estab-

8 Lietuvos Respublikos Generalinio prokuroro 2016 m. vasario 29 d. jsakymas
Nr. I-63 “Dél rekomendacijy dél nukentéjusiyjy specialiy apsaugos poreikiy vertinimo
patvirtinimo”, art. 2.2. available at: https://www.prokuraturos.lt/data/public/uploads/
2020/11/rekomendacijos-del-nukentejusiuju-specialiu-apsaugos-poreikiu-vertinimo.pdf
[last accessed: 10.05.2024].

% R. Jakstiene, Nukentéjusiyju nuo smurto artimoje aplinkoje specialiyju apsaugos
poreikiy vertinimo procediira [Procedure for assessing the special protection needs of
victims of domestic violence], Jurisprudencija, 2017, 24(2), p. 359-386.

%1 Lietuvos Respublikos Generalinio prokuroro 2016 m. vasario 29 d. jsakymas Nr. I-63
“Dél rekomendaciju dél nukentéjusiyjy specialiy apsaugos poreikiy vertinimo patvirti-
nimo”, art. 2.2, available at: https://www.prokuraturos.lt/data/public/uploads/2020/11/
rekomendacijos-del-nukentejusiuju-specialiu-apsaugos-poreikiu-vertinimo.pdf [last acces-
sed: 10.05.2024].
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lished in legal acts and the procedure for their use; the presence of a le-
gal representative; interrogation by means of remote audio and video
transmission etc).”” These measures should be selected based on the as-
sessed vulnerability of the victim.

It is a good practice that data obtained during the assessment of the
victim’s special protection needs are kept separately from the case file.
The suspect, the accused, the convicted person, and his or her lawyer
are permitted to access this data.”®

The established evaluation procedure is clear, objective, and allows
for differentiation in the application of special protection measures de-
pending on the level of risk identified. Thus, the existing national regu-
lation, which implements the requirements of the EU directive 2012/29/
EU/ enables a clear and precise assessment of each victim’s vulnerabil-
ity and permits the selection of appropriate protection measures.

1.1. VULNERABLE SUSPECTS AND ACCUSED SUSPECTS RIGHTS

Since the Lithuanian national regulations on the assessment of minors
and adults differ, and the EU regulations distinguish between these
two groups through separate legal acts, this chapter will discuss these
two categories separately.

Special protection grounds for minor suspects and accused persons
have been in force since January 1, 2020 (Articles 27-2 and 189-1 of the
CPC). The data from the individual assessment are considered when
selecting pre-trial and other coercive procedural measures for a minor,
making decisions on termination the pre-trial investigation or transfer-
ring the case to court, organizing procedural actions with a minor sus-
pect or minor accused, and making decisions on the imposition of pun-
ishment or educational measures on the minor (Article 189-1 (2), CPC).

2 Ibid.

% Lietuvos Respublikos baudziamojo proceso kodeksas (Official Gazette, 2002,
No. 37-1341), art. 186-1 (4).

% Directive 2012/29/EU of the European Parliament and of the Council of 25 Octo-
ber 2012 establishing minimum standards on the rights, support and protection of vic-
tims of crime, and replacing Council Framework Decision 2001/220/JHA, O] L 315,
14.11.2012.
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The individual assessment includes information about the personality
of the minor suspect or accused, his/her environment, and needs in the
areas of protection, education, and social integration. This assessment
may include details about the child’s physical/psychiatric health (e.g. es-
tablished physical and/or mental disability; behavioural and/or emo-
tional disorders), living conditions, home environment, household con-
ditions, economic, social, and family circumstances, and relationships
with parents, other relatives, friends, classmates, and teachers. Infor-
mation obtained during family visits by a representative of a territo-
rial unit authorized by the Office is also included (the information pro-
vided by the child and the parents must be individually marked®). The
list is not exhaustive and can be supplemented with other important
information obtained during visits to the child’s actual place of resi-
dence or contained in the child’s file, as well as additional documents.
Individual assessments are carried out by the State Child Rights Pro-
tection and Adoption Service with assistance from the territorial Mu-
nicipal Pedagogical Psychological Services, involving professionals in
the process. The involvement of the holder of parental responsibility is
also required. The evaluation is performed by the state child rights pro-
tection institution or the prison where the minor is held. National leg-
islation provides that this assessment must be completed no later than
within twenty-five working days from the date of receipt of the request.
According to national legislation, after questioning a minor suspect for
the first time, the pre-trial investigation officer or prosecutor conduct-
ing the pre-trial investigation immediately requests an individual as-
sessment from the state child rights protection institution, following the
procedures established by the Minister of Social Security and Labour of
the Republic of Lithuania. The State Child Rights Protection institution
is empowered to receive data on the minor’s special educational needs,
personality, and maturity assessment from the municipality’s peda-
gogical psychological service (Article189-1, CPC). The law (Article 189-1
(2-3) CPC) also allows for the adaptation of the individual assessment

% Lietuvos Respublikos socialines apsaugos ir darbo ministro 2019 m. rugseéjo
9 d. isakymas Nr. A1-509 “Dél Nepilnamecio individualaus vertinimo tvarkos apraso
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to the circumstances of the case (the evaluation template permitting the
recording of a wide variety of information, as relevant). Thus, Lithuania
has properly implemented the requirements of EU Directive 2016/800
on procedural safeguards for children who are suspects or accused per-
sons in criminal proceedings.”

In Lithuanian criminal procedure law, there is no specific norm de-
fining vulnerability of suspects or accused persons, nor are there cri-
teria for identifying them as such. This raises the question of whether
such provisions are necessary in practice, given the goal of criminal pro-
cedure law and the assurance of a wide catalogue of procedural rights
for these individuals during the criminal process. Various scientific re-
search indicates that suspect and accused persons may have some in-
tellectual and psychosocial disabilities or impairments arising from
complex reasons such as “...co-occurring substance use problems and
treatment non-compliance, as well as social and systemic factors, such
as improperly implemented deinstitutionalization policies, homeless-
ness and poverty, community disorganization, poorly funded and frag-
mented community-based mental health and social services, hospital
emergency room bed pressures, overly restrictive civil commitment cri-
teria, intolerance of social disorder, and criminal law reforms.”.”” These
factors indicate that this category of people may also be vulnerable and
in need of special protective measures during the criminal procedure.
Traditionally, when a person has problems with sanity issues there is
a clear and detailed procedure for determining their state of mind. With
the enactment of the new Criminal Code in Lithuania in 2000 (in force
from May 1, 2003) a person may be recognised as having either legal in-
capacity or diminished capacity. In both cases, the CPC ensures the ob-
ligatory participation of a defence attorney in certain cases (situations)
that indicate potential vulnerability of the suspect or accused person.
These situations include cases of the blind, deaf, mute, and other per-
sons who cannot use their right to defence owing to physical or men-
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tal disabilities; cases involving individuals who do not understand the
language of the process; cases where there are conflicts between the de-
fence interests of suspects or accused persons if at least one of them has
a defence attorney; cases involving crimes punishable by life imprison-
ment etc. (Article 51 CPC). The list of cases is not exhaustive. The law al-
lows a pre-trial investigation officer, the prosecutor, or the court to de-
cide, by a reasoned decision, that the participation of a defence attorney
is necessary in other cases as well, if, in their opinion, the rights and le-
gitimate interests of the suspect or the accused would not be adequate-
ly protected without the assistance of a defence lawyer, and this could
cover any possible case of vulnerability. (art. 51(2) CPC).

However, a concern arises regarding the effectiveness of this pro-
vision, if and when this discretion is actually used, as there is no clear
procedure established to determine when this discretion should be ex-
ercised. Additionally, legal professionals, such as pre-trial investigators,
prosecutors, and even judges may not be adequately trained in how to
distinguish whether a person has certain social or psychological im-
pairments making him/her vulnerable. Diagnosing such conditions
typically requires the participation of specialists, but there is no clear
procedure in place to ensure that this is done.

2. UNDERSTANDING VULNERABILITY

The analysis of legal acts both in relation to the European Union and
the Lithuanian state’s regulation allows the authors to present several
generalized insights. The term “vulnerability” itself is a rather broad
concept and “indeed, vulnerability cannot be defined unless we know
the purpose the definition is to be used for and the context of its use.”.”®
On the one hand, vulnerability can be congenital and permanent (con-
genital vulnerabilities include disabilities, mental disorders), and on the
other hand, it can be temporary (in other words, triggered by certain
factors, such as the loss of a baby or a loved one, leading to a temporary
mental condition). However, narrowing the field of inquiry to crimi-
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nal proceedings, there is no single unified definition of vulnerability
as well. Finally, it must be accepted that the vulnerability of victims
and suspects or accused is not equal. One of the important differences
in today’s legal framework is that the protection for victims regarded
as “vulnerable” is set out in a legally binding instrument (Directive),
“whilst the key instrument addressing suspects regarded as “vulner-
able” is a non-binding recommendation.”*’

The authors agree that there is no unified and universal definition
of vulnerability in criminal proceedings and that it is apparently im-
possible to define it, as it is not possible to provide an exhaustive list of
conditions for its occurrence, but there is a lack of a clearer regulation in
assessing vulnerability. Looking at the case of Lithuania, the implemen-
tation of Directives 2012/29/EU and 2016/800 has been supplemented
by the aforementioned articles (27-2 and 189-1) in the CPC on the neces-
sity to carry out an individual assessment. However, if minors can be
considered vulnerable per se, if an individual assessment is required
to assess the vulnerability of victims, for which there is also a proce-
dure, then the question arises as to what measures should be taken with
regard to vulnerable adult suspects and accused persons. On the one
hand, some of the aspects of vulnerability that are permanent, such as
innate vulnerabilities, and which were identified in the first part of the
article in the analysis of EU legislation, may not be an issue, but what
about when we are not talking about such obvious vulnerabilities as re-
quire special knowledge to identify or recognise them? For example,
Article 1 of the Order on the Approval of the Regulations on Forensic
Psychological Examinations at the State Forensic Psychiatric Service un-
der the Ministry of Health states that forensic psychological examina-
tions are to be given to persons whose mental health is not in doubt.!®
However, it is not clear how (especially) at the pre-trial stage of the in-
vestigation, law enforcement authorities without specialized knowl-
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edge in psychiatry, psychology, and other sciences'” can determine this
without specialized knowledge. Similar indirect references to the possi-
bility of ensuring the rights of vulnerable suspects are also provided for
in the CPC. For example, Article 53(4) of the CPC provides the guaran-
tee for a family member or a close relative of a person, who has not been
recognised as incapable, but who, owing to old age, disability, illness,
or other important reasons, is unable to exercise his/her rights under
the law in a satisfactory manner, to participate in the proceedings upon
a written or verbal request.!”” However, there is no formalized proce-
dure, nor are there precise guidelines as to how such an initial assess-
ment of a person’s vulnerability should be carried out by the pre-trial
investigation officer, the public prosecutor, and the court,'®® nor is there
any guidance on the criteria that would determine the need for such an
assessment. The previous procedure in force in Lithuania provided for
the collection of characteristic data on the suspect, i.e. data on the per-
son’s state of health from health care institutions, but by the instruction
of the Prosecutor General issued in 2016, it is no longer necessary to ex-
amine every suspect. And so the vulnerability of a person is assessed in
the light of the act committed or the suspicion that has been raised.'”* In
this context, it should be recalled that the EU has chosen to regulate the
rights of vulnerable suspects and the need to assess them by means of
the Commission Recommendations on procedural safeguards for vul-
nerable persons suspected or accused in criminal proceedings, adopt-
ed in 2013,'® the non-binding nature of which has not led to any major
changes.

Therefore, the authors of this article believe that, if it is concluded
that it is not possible to define a single definition or an exhaustive list of
criteria for vulnerability, a possible positive initiative for EU legislation
would be to provide guidance on the criteria that could be considered
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as an indication of vulnerability. The authors of this article also consider
that an algorithm for assessing vulnerability in relation to suspects and
accused persons is the second change needed in EU regulation. This
leads to the need to initiate EU legislative initiatives for the adoption of
a Directive on the assessment of suspects and accused persons for the purpose
of vulnerability assessment as one of the possible solutions, possibly by
defining a non-exhaustive, but more detailed (using a category-based
approach) guideline on possible criteria for determining vulnerability.
Also defining the duty of officials or the court (possibly including the
competent authorities) to carry out the assessment, and the procedure
for the assessment itself (for example by completing a questionnaire on
the suspect’s character during the first questioning of a suspect). This
proposal could be analogous to the system of individual assessment
that is already in place in Lithuania for minors and victims of domestic
violence.

CONCLUSIONS

Although the analysis of EU legal acts clearly proves that there is an in-
crease in legislative measures aimed at protecting vulnerable persons
(including suspects, defendants, and victims) in criminal proceedings,
there is still no clear and unified position throughout the EU regarding
vulnerable persons. The right to a fair trial is fundamentally aligned
with the rights of vulnerable persons, whether viewed from the per-
spective of suspects or victims. However to date, there are neither com-
mon criteria nor a clear assessment procedure defined in EU legislation
for determining a person’s vulnerability, which would be crucial for fos-
tering mutual trust in legal systems and promoting closer cooperation
among Member States. While it is universally acknowledged in all rel-
evant legal acts that children and persons with mental and physical dis-
abilities are vulnerable, there is no uniformly defined set of criteria for
other factors, such as whether age should always be considered a factor
of vulnerability or whether age can be consistently used to identify vul-
nerability across different contexts.

In Lithuania the clearest evaluation of vulnerability and the means
of protection are established for the victims of crime, as existing nation-
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al regulations allow for a precise assessment of each victim’s vulnera-
bility based on clear criteria, with appropriate protection measures se-
lected accordingly. Additionally, minor suspects and accused persons
are treated as vulnerable and provided with special protections. How-
ever, the protection for adult suspects and accused persons is less clear,
except in cases involving mental health issues, which are regulated by
detailed procedures. Other vulnerability factors, such as physical and
social disabilities, are subject to discretion by pre-trial officers. There is
no clear procedure for when such discretion should be applied, and pre-
trial authorities lack specialized training to identify whether a person
is vulnerable.

The analysis of legislation and scientific sources suggests that, even
if the definition of vulnerability in criminal law is narrowed down,
there is no single and unified definition. The reasons for this are both
in terms of the fundamentally different participants in the proceedings
(victims and suspects and accused persons) and the different criteria for
vulnerability, of which there is no exhaustive list.

However, in order to strengthen the rights of vulnerable suspects or
accused persons, it is suggested that those rights should be regulated by
a binding implementing act, possibly by defining a non-exhaustive, but
more detailed (category-based approach) set of possible criteria for de-
termining vulnerability, as well as by establishing a clear methodology
for assessing the vulnerability of suspects or accused persons.



