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Abstract 
 The article discusses the problem of the indeterminate defendant in European tort law systems 
and in the projects aiming to unify tort law in Europe, such as Draft Common Frame of Reference 
and Principles of European Tort Law.  
 The given issue relates to a situation where there is a damage caused by one factor, yet upon 
available evidence one may indicate a few potential factors which might have led to the damage, 
but it cannot be ascertained which factor was the actual cause of it. The problem is addressed with 
reference to two scenarios. First, when there is a limited and known number of persons acting 
tortiously, each of whom potentially might have led to the damage, but only one of them had 
actually caused it. Second, when it is certain that one tortfeasor from the undetermined group  
of tortfeasors caused damage to some of the injured persons from the group of the injured persons, 
but it cannot be established precisely which tortfeasor caused damage to precisely which injured 
person.  
 In comparative law analysis, one may find various attempts to deal with the given issue, which 
come from the balance of ratios given to different solutions, as well as the legal possibilities  
or obstacles in national tort law systems. The main possibilities are: all-or-nothing approach, joint 
and several liability, and proportional liability. Those solutions are discussed in article in more 
detail with conclusion that the bold proposition of proportional liability presented in Principles  
of European Tort Law seems to be the most appropriate. 
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The increasing acknowledgment that economic development is con-
strained by planetary boundaries, coupled with heightened societal 
awareness of climate change, places the transition to a  sustainable 
economy at the forefront of today’s global political agendas. Interna-
tional climate policy commitments such as the Paris Climate Agree-
ment1 and the UN 2030 Agenda for Sustainable Development2 are 
shaping the global trajectory of sustainability policy. In the European 
Union (EU), alongside treaty-based obligations (Art. 3 TEU), the Euro-
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

pean Green Deal,3 with its climate neutrality commitment, is laying the 
groundwork for this transformative change. Recognizing that a  sus-
tainable reorientation of the economy necessitates a shift in economic 
behavior, there is an increasing understanding that companies must 
play a central role in pursuing sustainability objectives. While public 
law instruments, such as direct regulatory controls on emissions, have 
a longstanding tradition of regulating commercial activity, the emerg-
ing discourse increasingly emphasizes the role of private law in foster-
ing sustainable business conduct. The monograph “Nachhaltigkeit und 
Unternehmensrecht” (Sustainability and Company Law), authored by 
Anne-Christin Mittwoch, substantially contributes to this discussion 
by exploring to what extent company law is capable of facilitating sus-
tainability objectives (p. 5). 

The monograph discusses the concept of corporate sustainability 
from the perspective of German and EU law. As a leading thesis of the 
book, the author contends that company law is particularly well-suit-
ed to both incentivizing and compelling companies toward sustainable 
business practices, as it directly engages with companies as key market 
actors. However, she argues that realizing this potential requires explic-
it legislative action, as the current legal status quo is unlikely to yield 
the desired results. 

The author’s argument unfolds in three parts. The first part of the 
monograph investigates sustainability as an “interdisciplinary princi-
ple of an international character” (pp. 15-39), elucidates the understand-
ing of sustainability as an economic principle (pp. 40-53), and identi-
fies sustainability as a  legal principle that transcends the multi-level 
structures of international law, EU law, and national law (pp. 57- 104). 
The monograph’s second part examines the intersection of compa-
ny law and the sustainability concept (pp. 113-12) and also delineates 
how company law may act as an impediment to sustainability goals 
(pp. 121-148). In particular, the shareholder value model and alterna-
tive approaches to the question of the company’s objectives as an or-
ganizational form are assessed. Further, the author scrutinizes various 
regulatory attempts to use company law and its neighbouring regula-

3  Communication from the European Commission, The European Green Deal, 
Brussels, 11.12.2019, COM(2019) 640 final.
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70 See Part III. 

    273Book Review: Anne-Christin Mittwoch, Nachhaltigkeit und Unternehmensrecht

tory fields as catalysts for sustainability (pp. 149-272). The third part of 
the monograph analyses German company law concepts through the 
lens of sustainability objectives (pp. 285-373). In particular, the notion 
of the company’s interest (Unternehmensinteresse) is examined as a po-
tential gateway for implementing sustainability objectives into busi-
ness practices.

The reviewed monograph provides an immensely timely contribu-
tion to the most pressing research challenges in the field of company 
law. Primarily, it addresses the central theme of corporate sustainabil-
ity research, questioning whose interests the company as a business ve-
hicle should consider and which goals should determine the actions 
of board members. While identifying the shareholder primacy para-
digm as a  fundamental obstacle to mainstreaming sustainable busi-
ness practices, the monograph rejects a simplistic substitution with the 
stakeholder value approach. The author argues that aligning business 
conduct with stakeholder interest fails to encompass the company’s re-
lationship with society as a whole and thus fails to embrace the prin-
ciple of sustainability fully. Building on this premise, the monograph 
explores current legislative attempts to promote sustainable business 
conduct through the regulation of business organizations. The author 
concludes that these efforts align with the notion of “weak sustaina-
bility”, attempting to harmonize sustainability objectives with compet-
ing profit-maximization goals. Consequently, the monograph advocates 
a “strong sustainability” approach to company law that rejects an un-
conditional prioritization of profit maximization.

Given the monograph’s in-depth exploration of the German legal 
system, it naturally holds significance for a  German academic audi-
ence. However, the monograph will also likely prove to be very valu-
able for future comparative research in the field. Particularly notewor-
thy is the examination of historical concepts associated with German 
company law. The elaboration on the ties between the notion of public 
benefit (Gemeinwohl) and the legal form of a German joint-stock compa-
ny (Aktiengesellschaft) is of interest to the international legal discourse 
as it illustrates that an obligation of board members to consider sus-
tainability objectives in their decision-making processes would not be 
an entirely novel concept to the company law realm. Additionally, al-
though the notion of the “enterprise itself” (das Unternehmen an sich) is 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

sporadically mentioned in the international debate on corporate sus-
tainability, the scrutiny presented within the reviewed monograph of-
fers considerably profound insights into this concept.

Significantly, the author’s examination of the notion of the “compa-
ny’s interest” (Unternehmensinteresse) and its connection to board mem-
bers’ duties as outlined in Art. 76 of the Act on the Joint-Stock Compa-
ny (Aktiengesetz) holds relevance for comparative research. While the 
law’s wording allows for a sustainability-driven interpretation, the au-
thor suggests that legislative intervention is desirable to explicitly de-
fine the company’s interest in order to capture sustainability objectives. 
The author proposes defining the interest of the company, i.e. the goal 
of business activity (Ziel unternehmerischen Wirkens) as the “sustainable 
value creation within planetary boundaries” (nachhaltige Wertschöpfung 
innerhalb der planetaren Grenzen) (p. 381). How this overarching goal is to 
be attained would, however, remain within the discretion of the com-
pany’s bodies. To empower the appropriate competencies, the author 
advocates the introduction of a general sustainability-aligned due dili-
gence duty. Importantly, in the author’s opinion, such a sustainability 
due diligence duty should expand beyond the current narrow under-
standing, which is limited to environmental and human rights consid-
erations in multinational corporations’ value chains (p. 381).

The role of company law in promoting sustainability policy is gain-
ing prominence not only in scholarship, but also in public discourse 
across the EU and globally, attracting increasing interest from policy-
makers and politicians. Therefore, the comprehensive analysis of a spe-
cific legal system delivered in this monograph will likely be also of 
high significance outside scholarly discourse. This trajectory of influ-
ence appears particularly relevant when considering the recent unsuc-
cessful attempt by the EU Commission to mandate board members to 
consider sustainability objectives in their decision-making processes.4 
It may be hypothesized that the lack of success in harmonizing this is-
sue at the EU level redirects political and societal pressure to address 
sustainable business conduct to the national legislative level. Conse-

4  See Art. 25, Proposal for a directive of the European Parliament and of the Coun-
cil on Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 
Brussels, 23.2.2022, COM(2022) 71 final.



20   |   Katarzyna Krupa-Lipińska 

 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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quently, the monograph’s analysis of German company law may hold 
significance for future attempts in other EU member states. Given the 
language-driven limitations of the monograph, the publication of an 
English version is hoped for to enhance its accessibility and broaden 
its impact.




