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Abstract 
 The article discusses the problem of the indeterminate defendant in European tort law systems 
and in the projects aiming to unify tort law in Europe, such as Draft Common Frame of Reference 
and Principles of European Tort Law.  
 The given issue relates to a situation where there is a damage caused by one factor, yet upon 
available evidence one may indicate a few potential factors which might have led to the damage, 
but it cannot be ascertained which factor was the actual cause of it. The problem is addressed with 
reference to two scenarios. First, when there is a limited and known number of persons acting 
tortiously, each of whom potentially might have led to the damage, but only one of them had 
actually caused it. Second, when it is certain that one tortfeasor from the undetermined group  
of tortfeasors caused damage to some of the injured persons from the group of the injured persons, 
but it cannot be established precisely which tortfeasor caused damage to precisely which injured 
person.  
 In comparative law analysis, one may find various attempts to deal with the given issue, which 
come from the balance of ratios given to different solutions, as well as the legal possibilities  
or obstacles in national tort law systems. The main possibilities are: all-or-nothing approach, joint 
and several liability, and proportional liability. Those solutions are discussed in article in more 
detail with conclusion that the bold proposition of proportional liability presented in Principles  
of European Tort Law seems to be the most appropriate. 
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Abstract

The Brazilian Congress recently enacted a profound modification to Article 122 of the 
Brazilian Criminal Code, through which it criminalised the conducts of inducement, 
encouragement, or assistance to self-mutilation. The justification for this was the need to 
prevent behaviour that encourages young people to practise self-mutilation, a phenomenon 
manifested worldwide in online social networking groups (so-called “challenges”). In 
addition to the basic offence contained in Article 122, two types of result-qualified offences 
were introduced, namely a result-qualified offence for significant and serious bodily 
injuries (para. 1) and a result-qualified offence for death (para. 2). However, there are 
no clear limits between the basic offence and the result-qualified offence for significant 
and serious bodily injuries. In this sense, in this paper I intend to analyse the problem 
of the scope and limits of the newly introduced basic offence and in its result-qualified 
offence of para. 1 of Article 122.

* Professor of Criminal Law, Criminal Procedure and International Criminal Law 
at the Federal University of Rio Grande do Sul – UFRGS, in Brazil. Director of the Centre 
for International and Comparative Criminal Law at UFRGS and Member of the Scientific 
Council of the Centre for Studies in Latin American Criminal Law and Criminal Procedure 
(CEDPAL) at Göttingen University, Germany. ORCID number: https://orcid.org/0000-
0002-7282-4186, pablo.alflen@ufrgs.br

http://dx.doi.org/10.12775/CLR.2020.003

  2024	 Nicolaus Copernicus University

*  The National University of Ostroh Academy, PhD in Law, Dean of the Educational 
and Scientific Institute of Law by I. Malynovskyi, Associate Professor at the Department 
of Civil Law Disciplines of the Educational and Scientific Institute of Law by I. Maly-
novskyi, National University of Ostroh Academy; 35800, Seminarska Street 2, Ostroh, 
Rivne Region, Ukraine; ORCID: 0000-0001-6439-5927; e-mail: olha.balatska@oa.edu.ua.

**  The National University of Ostroh Academy, PhD student at the Department 
of Civil Law Disciplines of the Educational and Scientific Institute of Law by I. Maly-
novskyi, National University of Ostroh Academy; 35800, Seminarska Street 2, Ostroh, 
Rivne Region, Ukraine; ORCID: 0000-0003-0229-4279, e-mail: tetiana.lotysh@oa.edu.ua.

http://dx.doi.org/10.12775/CLR.2024.002

Olha Balatska*

Tetiana Lotysh**

THE RIGHT TO A FAIR TRIAL:  
BETWEEN NORMATIVE DOCTRINE AND PRACTICE 
IN THE FACE OF GLOBAL CHALLENGES

Abstract

The article is devoted to studying the exercise of the right to a fair trial in the face of 
global challenges, owing to the impact of the situation related to the spread of the SARS-
CoV-2 coronavirus. Compared to martial law in Ukraine, the pandemic period is not the 
greatest challenge to the right to a fair trial. However, the experience is relevant for pos-
sible future similar emergencies and their impact. In addition, such an analysis allows 
us to understand the preconditions for the realization of human rights during the next 
global challenges, including martial law in wartime. The main tendencies of implement-
ing certain aspects of the right to a trial in criminal proceedings are analysed and deter-
mined, in particular, the access to justice, observance of reasonable terms of proceedings, 
independence and impartiality of the court, and quality of court decisions, their proper 
validity and legality. With reference to the analysis of international acts, the legislation 
of Ukraine, the case law of the European Court of Human Rights, and the practice of 
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

the Supreme Court, court statistics during the sample period (2017–2021) the norma-
tive content, concepts and elements of the principle of the right to a fair trial are singled 
out. Analysis of statistical data, comparison of regulations, the practice of their applica-
tion, and information from analytical reports of the judiciary made it possible to come 
to a conclusion about directions of the impact of coronavirus pandemic, restrictive quar-
antine norms on the exercise of the right to a fair trial, and the logical consequences that 
they have caused on the state of justice in Ukraine in recent years. 

Keywords

the right to a fair trial; access to justice; pandemic; global challenges; reasonable time; in-
dependent and impartial court; court decision; validity and legality

IntroductionIntroduction

The issues of the functioning of the judiciary system in Ukraine have al-
ways been and remain in the field of view of politicians, jurists, scholars, 
and practitioners. Among other things, perhaps the most crucial aspect 
of the organization of the judiciary and the implementation of legal pro-
ceedings is to ensure the human right to go to law, complying with all 
guarantees and rights, which in general would ensure the right to a fair 
trial. The judicial system in Ukraine is constantly facing new challenges 
owing to dynamic changes in the current legislation, the reforming of the 
judiciary, digital transformation, introduction of electronic legal proce-
dure, impact of emergencies such as the COVID-19 pandemic (since 2020), 
war time after the full scale Russian invasion (since 2022). These circum-
stances necessitate the rapid and flexible adaptation of the judiciary and 
citizens, the realization of the right of citizens to unhindered appeal to 
the court for the protection of their rights, compliance with the procedure 
for consideration of the case, and passing of sentence and enforcement of 
the decision by the court in criminal proceedings under new conditions. 
At the same time, the court decision should ensure the achievement of 
the goals of criminal proceedings and observance of human rights and 
freedoms in compliance with the requirements of legality and validity.

Meanwhile, according to Article 50 of the Constitution of Ukraine, 
everyone has the right to a  safe environment for life and health and 
compensation for damage caused by violations of this right. The ques-
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

    37The Right to a  Fair Trial: Between Normative Doctrine and Practice

tion arises of how to ensure a fair balance in the exercise of the right to 
a fair trial, which cannot be limited, and the natural right of a person to 
life and health, namely to an environment safe for life and health. Since 
our state has a positive obligation to ensure these rights on the territory 
of Ukraine, there is a need in this study to single out the impact of the 
pandemic, as well as the dynamics and main trends in the legal regula-
tion and practical implementation of some aspects of the right to a fair 
trial in the specific conditions of recent years.

The purpose of this study is to determine the impact of the corona-
virus disease and restrictive quarantine norms on the right to a fair trial 
and the natural consequences that they have had on the state of justice 
in Ukraine over the past five years based on a comprehensive analysis 
of the regulatory legal norms on specific aspects of the right to a fair tri-
al, judicial practice, and statistical analytical data on their implementa-
tion. Lessons learned from the Covid period may be useful for future 
legal practice.

The methodological basis of the study implies the general dialectical 
method of cognition, which allows us to study the subject of research in 
connection with other legal phenomena, and general and specific scien-
tific methods. The use of the comparative law method allows us to sin-
gle out the differences between the Ukrainian legal regulation of the 
right to a  fair trial and other international legal regulations. The sys-
temic method is used to clarify the place and significance of certain as-
pects of the right to a fair trial. The study is based on the analysis of ju-
dicial statistics in the judicial branch of government in Ukraine, namely 
reports of local courts about the consideration of materials of criminal 
proceedings (Form No. 1-k), reports of courts of appeal on the considera-
tion of appeals as a part of criminal proceeding (Form No. 2-k), and ana-
lytical reports of the Supreme Court on the state of legal proceedings in 
Ukraine performed by courts of criminal jurisdiction.1 Statistical data 

1  No. 1-k Report of the courts of first instance on consideration of materials of crimi-
nal proceedings for 2021, available at: https://court.gov.ua/userfiles/media/new_folder_
for_uploads/main_site/1k_2021_02.xlsx [last accessed 12.2.2024]; No. 2-k Report of the 
courts of appeal on consideration of appeals in criminal proceedings for 2021, available 
at: https://court.gov.ua/userfiles/media/new_folder_for_uploads/main_site/2k_2021.
xlsx [last accessed 12.2.2024]; No. 1-k Report of courts of first instance on consideration 
of materials of criminal proceedings for 2020, available at: https://court.gov.ua/userfiles/
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

were analysed for the period from 2017 to 2021, which was marked by 
changes in the legal system of Ukraine.

I. �Regulation of the Right to a  Fair Trial  I. �Regulation of the Right to a  Fair Trial  
in the Ukrainian and International Contextin the Ukrainian and International Context

The Constitution of Ukraine proclaims human and civil rights and free-
doms as the supreme value of the state, establishing the basic principles 

media/new_folder_for_uploads/main_site/1k_2020.xlsx [last accessed 12.2.2024]; No. 2-k 
Report of the courts of appeal on consideration of appeals in criminal proceedings for 
2020, available at: https://court.gov.ua/userfiles/media/new_folder_for_uploads/main_
site/2k_2020.xlsx [last accessed 12.2.2024]; No. 1-k Report of courts of first instance on 
consideration of materials of criminal proceedings for 2019, available at: https://court.
gov.ua/userfiles/media/dsa_pres_slujba_2019/dsa_pres_slujba_2020/1k_2019.xlsx [last 
accessed 12.2.2024]; No. 2-k Report of appellate courts on consideration of appeals in 
criminal proceedings for 2019, available at: https://court.gov.ua/userfiles/media/dsa_
pres_slujba_2019/dsa_pres_slujba_2020/2k_2019.xlsx [last accessed 12.2.2024]; No. 1-k 
Report of courts of first instance on consideration of materials of criminal proceedings 
for 2018, available at: https://court.gov.ua/userfiles/media/media/1k_2018.xlsx [last 
accessed 12.2.2024]; No. 2-k Report of the courts of appeal on consideration of appeals 
in criminal proceedings for 2018, available at: https://court.gov.ua/userfiles/media/
media/2k_2018_1.xlsx [last accessed 12.2.2024]; No. 1-1 Report of courts of first instance on 
consideration of materials of criminal proceedings for 2017, available at: https://court.gov.ua/
userfiles/file/DSA/2018_DSA_docs/1-1_2017_xls [last accessed 12.2.2024]; No. 21-1 Report 
on consideration of criminal proceedings by the appellate instance, 2017, available at: https://
court.gov.ua/userfiles/file/DSA/2018_DSA_docs/21-1_2017.xlsx; The state of administration 
of justice in criminal proceedings and cases of administrative offences by courts of general 
jurisdiction in 2021, available at: https://supreme.court.gov.ua/userfiles/media/new_folder_
for_uploads/supreme/zvi/Stan_Pravosuddya_Criminal_2021.pdf [last accessed 12.2.2024]; 
The state of administration of justice in criminal proceedings and cases of administrative 
offences by courts of general jurisdiction in 2020, available at: https://supreme.court.gov.
ua/userfiles/media/new_folder_for_uploads/supreme/Stan_Pravosuddya_Criminal_2020.
pdf [last accessed 12.2.2024]; The state of administration of justice in criminal proceedings 
and cases of administrative offences by courts of general jurisdiction in 2019, available at: 
https://supreme.court.gov.ua/userfiles/media/Zbirka_analit_tablic_2019.pdf [last accessed 
12.2.2024]; The state of administration of justice in criminal proceedings by courts of 
criminal jurisdiction in 2018, available at: https://supreme.court.gov.ua/userfiles/media/
Analiz_kramin_sud_2018.pdf [last accessed 12.2.2024]; Analysis of the state of judicial 
proceedings by courts of criminal jurisdiction in 2017, available at: https://supreme.court.
gov.ua/userfiles/Analiz_krum_sud_2017.pdf [last accessed 12.2.2024].
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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of the structure and functioning of the judicial system designed to en-
sure the protection and restoration of violated rights. According to Ar-
ticle 8 of the Constitution of Ukraine, the principle of the rule of law2 is 
recognised and operates in Ukraine. The right to appeal to the court, 
guaranteed by Article 6 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms of 1950 (the right to a fair trial), is 
a component of this fundamental legal principle. 

The right to a  fair trial is enshrined in international legal instru-
ments of the universal and regional levels of international systems to 
protect human rights and fundamental freedoms. The first universal 
international instrument is the Universal Declaration of Human Rights, 
whose Article 8 declared the right to judicial protection at the level of 
soft international law: “Everyone has the right to an effective remedy 
by the competent national tribunals for acts violating the fundamental 
rights granted him by the constitution or by the law”. Also, Article 10 of 
the Universal Declaration of Human Rights proclaims that “Everyone is 
entitled in full equality to a fair and public hearing by an independent 
and impartial tribunal, in the determination of his rights and obliga-
tions and any criminal charge against him”.3

Subsequently, the right to a trial was embodied in the International 
Covenant on Civil and Political Rights; in particular, Article 14 stipu-
lates that “in the determination of any criminal charge against him, or 
of his rights and obligations in a suit at law, everyone shall be entitled 
to a fair and public hearing by a competent, independent and impartial 
tribunal established by law”.4

It is worth analysing regional international normative legal acts as 
norms of international hard law, namely the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms of 1950 (from now 
on referred to as the Convention), which occupies a special place among 

2  Constitution of Ukraine of 28.06.1996, no. 254k/96-VR, available at: https://zakon.
rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text [last accessed 12.2.2024].

3  The Universal Declaration of Human Rights, adopted and proclaimed by resolu-
tion 217 A (III) of the UN General Assembly of December 10, 1948, available at: https://
zakon.rada.gov.ua/laws/show/995_015#Text [last accessed 12.2.2024].

4  International Covenant on Civil and Political Rights: adopted on December 16, 
1996 by the UN General Assembly (ratified by Decree of the Presidium of the Verkhovna 
Rada of the Ukrainian SSR No. 2148-VIII dated October 19, 1973), available at: https://
zakon.rada.gov.ua/laws/show/995_043#Text [last accessed 12.2.2024].
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conditio sine qua non requirement. Case-law and doctrine in some European 
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and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
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 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
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damage was caused by one of these occurrences but not which one, each 
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16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

international instruments and is the basis of the European mechanism 
for the protection of human rights. As can be seen from the preamble to 
the Convention, the States which are Parties have confirmed that “the 
High Contracting Parties, following the principle of subsidiarity, have 
the primary responsibility to secure the rights and freedoms defined in 
this Convention and the Protocols thereto, and that in doing so they en-
joy a margin of appreciation, subject to the supervisory jurisdiction of 
the European Court of Human Rights.” In accordance with paragraph 
1 of Article 46 of the Convention, “the High Contracting Parties under-
take to abide by the final judgment of the Court in any case to which 
they are parties.” Consequently, the decisions of the European Court of 
Human Rights provide concrete, practical content to the fundamental 
values and rights proclaimed in the Convention.

By clause 1 of Art. 6 of the Convention, “in the determination of 
his/her civil rights and obligations or of any criminal charge against 
him, everyone is entitled to a fair and public hearing within a reasona-
ble time by an independent and impartial tribunal established by law”.5 
Under clause 1 55 of the Constitution of Ukraine, everyone is guaran-
teed judicial protection of his/her rights and freedoms. Constitutional 
guarantees have higher legal force and are implemented through pro-
cedural mechanisms for the judicial protection of rights and legitimate 
interests established by sectoral legislation. In addition, Article 64 of the 
Constitution of Ukraine provides that human and civil rights and free-
doms may not be restricted, except as otherwise provided by the Con-
stitution of Ukraine. The Constitution emphasizes that the right to a fair 
trial may not be restricted during martial law and states of emergen-
cy.6 Thus, according to Article 2 of the Law of Ukraine “On the Judici-
ary System and the Status of Judges”, the court, exercising justice based 
on the rule of law, entitles everyone to a fair trial and respect for other 
rights and freedoms guaranteed by the Constitution and the laws of 
Ukraine, as well as international treaties, the binding nature of which 
has been approved by the Verkhovna Rada of Ukraine. Article 7 of this 
law, referred to as “the right to a fair trial”, specifies that “everyone is 

5  Convention on the Protection of Human Rights and Fundamental Freedoms of 
November 4, 1950, available at: https://zakon.rada.gov.ua/laws/show/995_004#n328 
[last accessed 12.2.2024].

6  Constitution of Ukraine, supra note 2.
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countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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guaranteed the protection of his rights, freedoms, and interests with-
in a reasonable time by an independent, impartial and fair court estab-
lished following the law.” Part 3 of Article 7 provides that the accessi-
bility of justice for each person is ensured following the Constitution of 
Ukraine and in the manner prescribed by the laws of Ukraine.7 

Since March 12, 2020, in Ukraine, in pursuance of the Resolution of 
the Cabinet of Ministers of Ukraine of March 11, 2020, “On the Preven-
tion of the Spread of the COVID-19 Coronavirus in Ukraine”, restrictive 
measures have been introduced to prevent the spread of the COVID-19 
coronavirus in the territory of Ukraine8. On March 26, 2020, the Highest 
Council of Justice adopted the decision “On Access to Justice in the Con-
text of the Pandemic of Acute Respiratory Disease COVID-19 caused by 
the Coronavirus SARS-CoV-2” and recommended that the courts strictly 
adhere to the prescriptions of the Resolution of the Cabinet of Ministers 
of Ukraine of March 11, 2020 No. 211 on the introduction of quarantine 
to prevent the spread of the COVID-19 coronavirus, and also provided 
the courts with appropriate recommendations. Among them, in the con-
text of the right to a trial, the following are essential: to hold court hear-
ings in real time on the Internet when it is possible; to restrict access to 
court hearings for persons who are not participants in proceedings; to 
hold court hearings using personal protective equipment by judges and 
parties to cases; to process correspondence in electronic form; to pro-
vide the employees of the court apparatus with conditions for the per-
formance of official duties remotely when it is technically possible; to 
bring the possibility of postponing the hearing of cases owing to quar-
antine measures to the attention of participants in court proceedings.9

7  About the judiciary and the status of judges. Law of Ukraine. Bulletin of the Verk-
hovna Rada (VVR), 2016, No. 31, Article 545, available at: https://zakon.rada.gov.ua/
laws/show/1402-19#Text [last accessed 12.2.2024].

8  On preventing the spread of the acute respiratory disease COVID-19 caused by the 
SARS-CoV-2 coronavirus on the territory of Ukraine. Resolution No. 211 of the Cabinet of 
Ministers of Ukraine dated March 11, 2020, available at: https://zakon.rada.gov.ua/laws/
show/211-2020-%D0%BF#Text [last accessed 12.2.2024].

9  On access to justice in the context of the pandemic of the acute respiratory dis-
ease COVID-19 caused by the SARS-CoV-2 coronavirus. Decision of the High Council 
of Justice of March 26, 2020, available at: https://hcj.gov.ua/doc/doc/2412 [last accessed 
12.2.2024].
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establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
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 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
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may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
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several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

Subsequently, in order to establish an appropriate balance between 
the procedural principle of hearing the case within a reasonable time, 
and guaranteeing the safety of citizens during the pandemic, as well 
as to develop a unified approach to the peculiarities of court cases in 
the context of the pandemic caused by the coronavirus SARS-CoV-2, 
the Highest Council of Justice also adopted decision No. 763/0/15-21 of 
April 1, 2021 “On providing unified recommendations for courts of all 
instances and jurisdictions on safe work during quarantine”. Among 
the unified recommendations, a  particular chapter identifies recom-
mendations on access to justice during quarantine, in particular: the 
need to strictly comply with the prescriptions of the acts of the Cabinet 
of Ministers of Ukraine on preventing the spread of acute respiratory 
disease COVID-19 caused by the coronavirus SARS-CoV-2 in Ukraine; 
to ensure the right of persons to access to justice during quarantine by 
holding meetings of judicial authorities in real time on the Internet, to 
conduct online broadcasts of such court hearings and/or immediately 
post a video recording of the meeting in the public domain; to conduct 
court proceedings in urgent cases determined by procedural codes and 
courts (judges); to bring to the attention of participants in court pro-
ceedings the possibility of postponing the hearing of cases in connec-
tion with quarantine measures; to introduce the familiarization of the 
participants of the court process with the materials of the court case in 
remote mode; to reduce the number of court hearings scheduled for con-
sideration within a working day; if possible, to consider cases without 
the participation of the parties, by means of written proceedings, except 
for cases when the participation of the parties is mandatory; to speed up 
the work over the Unified Judicial Information and Telecommunication 
System/Subsystem “Електронний суд” (“Electronic Court”).10

During extreme events, such as a pandemic and martial law, it is 
common to hypothesize the priority of certain rights or the hierarchy 
of some over others, so there is the question of their correlation. The 
first chapter of the Convention establishes a list of equal rights and free-
doms that are not hierarchically dependent on each other. This means 

10  On providing unified recommendations for courts of all instances and juris-
dictions regarding safe work in quarantine conditions. decision No. 763/0/15-21 dated 
April 1, 2021, available at: https://zakon.rada.gov.ua/rada/show/v0763910-21#Text [last 
accessed 12.2.2024].
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
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use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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that, for example, the right to life and the right to a fair trial do not com-
pete with each other, but are equal. At the same time, these rights, being 
fundamental, are not absolute since they have certain conditions for im-
plementation and may be subject to interference. Any interference with 
human rights in the law enforcement practice of the ECtHR undergoes 
a so-called “three-part test” and should: firstly, be provided by law; sec-
ondly, have a legitimate purpose; thirdly, be necessary for a democratic 
society (proportional and sufficient).

In fact, the legal regimes that determine the peculiarities of the state’s 
life in emergencies include additional requirements and guarantees and, 
ultimately, specific conditions in which the legal system operates to im-
plement human rights effectively. The legal regime of quarantine set 
particular aspects of implementing the right to a fair trial, holding meet-
ings of judicial authorities in real-time via the Internet and extending 
(suspending) the time limits for appealing against court decisions.

In Art. 21 of the Criminal Procedure Code of Ukraine, among the 
general principles of criminal proceedings, the legislator simultaneous-
ly determined two principles: access to justice and the binding nature of 
court decisions, interpreting their content in terms of the concept of the 
right to a fair trial, which is recognised by the international obligations 
of the state. Thus, under Part 2 of Art. 21 of the CPC of Ukraine, every-
one is guaranteed the right to a fair hearing and resolution of the case 
within a reasonable time by an independent and impartial court estab-
lished based on the law. The verdict and decision of the court, which 
have entered into force in the manner prescribed by this Code, are bind-
ing and subject to unconditional fulfilment throughout Ukraine.11

Jurists such as Komarov V.V. and Sakara N.Y. distinguish the follow-
ing essential elements of the right to a fair trial: access to a judicial insti-
tution not burdened with legal and economic obstacles; due process of 
law; public trial; a reasonable time for trial; consideration of the case by 
an independent and impartial court established by law.12

11  Criminal Procedure Code of Ukraine. Bulletin of the Verkhovna Rada of Ukraine 
(VVR), 2013, No. 9-10, No. 11-12, No. 13, Article 88, available at: https://zakon.rada.gov.
ua/laws/show/4651-17#Text [last accessed 12.2.2024].

12  N. Sakara, The problem of access to justice in civil cases: a monograph, Kharkiv: Pravo, 
2010, 256 p.
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

In our opinion, the accessibility of justice and the quality of the fi-
nal court decision on the case’s merits are the main aspects that indicate 
the effectiveness of compliance with the right to a fair trial in a state. It 
is advisable to analyse the practical application of these aspects through 
quantitative indicators of judicial statistical data.

II. �Certain Aspects of the Right to a  Fair Trial: II. �Certain Aspects of the Right to a  Fair Trial: 
a  Practical Dimensiona  Practical Dimension

Initially, the right to a trial is ensured to create a free opportunity for 
everyone to apply to the court to protect their violated rights without 
hindrance. For example, R. Stepaniuk believes that the content of access 
to the court as the basis of criminal proceedings in the procedural sense 
should be defined as the right to appeal to the court.13

In 2017, local general courts received 954,033 cases and materials 
(including petitions, complaints, and statements during the pre-trial 
investigation (investigating judges), while in 2018, there were 1,221,894, 
and in 2019  – 1,292,012. In 2020, their number decreased to 931,513; 
in 2021, there were 947,148. At the same time, 919,305 cases/materi-
als were heard in 2017 with a verdict, a decision, or a ruling; in 2018, 
there were 1,195,607; in 2019 – 1,272,933; in 2020 – 921,296, and in 2021 – 
945,395. In 2017, 1,172,613 court decisions were included in the Unified 
State Register of Court Decisions taken by the courts of the first in-
stance based on the results of criminal proceedings (Chart 1); in 2018, 
there were 1,483,737 court decisions; in 2019 – 1,604,275 court decisions, 
in 2020 – 1,147,469 court decisions, and 2021, 1,051,832 court decisions 
respectively. 

13  R.L. Stepaniuk, D.R. Stepaniuk, “Normative and legal content of access to court 
and the binding nature of court decisions as the basis of criminal proceedings”, Journal 
of East European Law, 2018, No. 51, pp. 51-58.
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13 R.L. Stepaniuk, D.R. Stepaniuk, “Normative and legal content of access to court and the binding nature of 
court decisions as the basis of criminal proceedings”, Journal of East European Law, 2018, No. 51, pp. 51-58. 

 

Chart 1. Number of cases/materials nad court decisions  
in criminal proceedings in local courts in 2017–2021

Chart 1 shows that, according to judicial statistics, during 2017-2019, the 
trend towards increasing the number of appeals to the court dominated 
from year to year, while compared to 2020, the number of cases received 
in criminal proceedings and considered with a court decision signifi-
cantly decreased. Thus, we conclude that such global challenges as the 
introduction of quarantine in the country caused a decrease in the dy-
namics of citizens’ appeals to the court to protect their rights. 

Special legal regimes also affect the timing of proceedings in crim-
inal proceedings and the observance of reasonable terms. At the same 
time, the violation of reasonable terms has the effect of legal uncertain-
ty of the participants in the proceedings, complicating the settlement of 
issues of protecting the rights of participants in the proceedings, and 
ultimately obtaining a court decision. The ECtHR in Ringeisen v. Austria 
noted that the reasonableness of the duration of the proceedings should 
be assessed in the light of the specific circumstances of the case and tak-
ing into account such criteria as the complexity of the case, the behav-
iour of the applicant, and the relevant authorities. The requirements for 
the prompt consideration of criminal proceedings in cases where the 
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defendant is held in custody are based on increased requirements for 
a reasonable investigation period.14

Thus, in 2017 there were 26,316 criminal proceedings not considered 
in the time range between 6 months and more than two years; in 2018, 
they were 39,224; in 2019 – 51,310; in 2020 – 60,019, and 2021 – 60,200.
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14 Judgment of the European Court of Human Rights, Ringeisen v. Austria, 22 June 1972, available at: 
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-57567&filename=001-
57567.pdf&TID=ihgdqbxnf [last accessed 12.2.2024]. 

Chart 2. Number of pending criminal proceedings in local courts  
at the end of the reporting pediod in 2017–2021

Chart 2 shows that since 2019, there has been a tendency for a sharp in-
crease in the number of cases not considered following the established 
terms (from 6 months to 2 years). The main reasons for the postpone-
ment of the trial are failure to deliver to the court the accused kept in 
custody, the non-arrival of the accused, the illness of the accused, the 
non-arrival of the prosecutor, the non-arrival of the defence counsel, the 
non-arrival of witnesses, victims, the non-arrival of other participants 
in the criminal proceedings, and other grounds. Their ratio varied from 
2017 to 2022, as shown in Charts 3 and 4.

Thus, the most significant percentage of reasons for the postpone-
ment of hearings in criminal proceedings is associated with the non-
arrival of participants in criminal proceedings at the court session, in 

14  Judgment of the European Court of Human Rights, Ringeisen v. Austria, 
22  June 1972, available at: https://hudoc.echr.coe.int/app/conversion/pdf/?library= 
ECHR&id=001-57567&filename=001-57567.pdf&TID=ihgdqbxnf [last accessed 12.2.2024].
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Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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particular, the non-arrival of the accused (53.1%), the non-arrival of wit-
nesses, victims (23.7%), the non-arrival of the defence counsel (8.6%), the 
non-arrival of the prosecutor (2.7%). 
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The coronavirus pandemic (COVID-19) has significantly influenced 
the judicial process in Ukraine; restrictive quarantine measures cause 
the restriction of citizens’ mobility and therefore change the formats of 
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proceedings. In view of the above, it became necessary for the trial par-
ticipants to be present at the court session in the videoconference mode 
outside the court building using their own technical means, so the im-
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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court proceedings in videoconference mode is seen.
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Chart 4. Reasons for postponement of proceedings in criminal proceedings 
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of a person in the court hearing by videoconference is the actual par-
ticipation in the trial, but in a different format (the case of the Supreme 
Court consisting of a panel of judges of the First Trial Chamber of the 
Cassation Criminal Court No. 320/2582/July 19 July 29, 2021)16. Cases, in 
which the court proceedings were carried out by videoconference, num-
bered: in 2017 – 2,060; in 2018 – 12,287; in 2019 – 14,781; in 2020 – 16,002, 
in 2021 – 14,624.

Therefore, recent amendments to procedural legislation and restric-
tive quarantine measures have undoubtedly influenced the increase in 
criminal cases and the judicial proceedings carried out by videoconfer-
ence. If in 2017 this figure was equal to 2060, in 2018, it increased sharply 
almost sixfold, up to 12,287. This dynamics of growth of court proceed-
ings by videoconference continued in 2019 and 2020, but slipped in 2021, 
which is explained by a decrease in the number of appeals to the court 
and proceedings in 2021 (see Chart 5).
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16 Judgment of the Supreme Court No. 320/2582/19 of 29 July 2021, available at: 
https://verdictum.ligazakon.net/document/98728751 [last accessed 12.2.2024]. 

Chart 5. The number of criminal cases in which court proceedings  
were conducted via video conference 2017–2021

The profession of judge is not only the pinnacle of jurisprudence; it re-
quires compliance with specific standards in a judge’s professional and 

16  Judgment of the Supreme Court No. 320/2582/19 of 29 July 2021, available at: 
https://verdictum.ligazakon.net/document/98728751 [last accessed 12.2.2024].
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everyday life. N. Kumar, a senior judge of the Supreme Court of the state 
of Karnataka, India, sagaciously said on this topic: “A misconduct of one 
judge will affect the reputation of the entire judicial system.”17 Accord-
ing to Clause 22 of Opinion No. 3 (2002) of the CCJE, “public confidence 
in and respect for the judiciary are the guarantees of the effectiveness 
of the judicial system: the conduct of judges in their professional activi-
ties is understandably seen by members of the public as essential to the 
credibility of the courts. In the professional life of judges, their reputa-
tion depends on factors such as independence, impartiality and neutral-
ity. They are the yardstick of justice of the court.18” 

In Piersack v. Belgium, the ECtHR stated: “Whilst impartiality nor-
mally denotes the absence of prejudice or bias, its existence or otherwise 
can, notably under Article 6 § 1 (art. 6-1) of the Convention, be tested 
in various ways”19. A distinction can be drawn in this context between 
a subjective approach, that is, endeavouring to ascertain the personal 
conviction of a given judge in a given case, and an objective approach, 
that is, determining whether he offered guarantees sufficient to exclude 
any legitimate doubt in this respect.” A well-known slogan regarding 
the independence and impartiality of the court was the ECtHR’s expres-
sion that “Justice must not only be done but must be seen to be done” 
(p. 26); therefore, “any judge in respect of whom there is a  legitimate 
reason to fear a  lack of impartiality must withdraw”. It concerns the 
trust that courts in a  democratic society should inspire in the public 
and, above all, in the accused if it comes to the criminal process. From 
the analysis of judicial statistical data (Chart 6) on the number of appli-
cations for recusation of a judge (investigating judge), it can be seen that 

17  ‘Bad behaviour by one judge will impact the reputation of the entire judiciary’ – 
cited after N. Kumar, senior judge of the Karnataka High Court, available at: http://www.
thehindu.com/news/cities/bangalore/%E2%80%98Bad-behaviour-by-one-judge-will-im-
pact-reputation-of-entire-judiciary%E2%80%99/article14404942.ece [last accessed 12.2.2024].

18  Opinion no. 3 of the Consultative Council of European Judges (CCJE) for the 
attention of the Committee of Ministers of the Council of Europe on the principles and 
rules governing judges’ professional conduct, in particular ethics, incompatible behav-
iour and impartiality. Strasbourg, 19 November 2002, document CCJE (2002) Op. N° 3, 
available at: https://rm.coe.int/168070098d [last accessed 12.2.2024].

19  Judgment of the European Court of Human Rights, Piersack v. Belgium. 1 October 
1982, available at: https://www.osce.org/files/f/documents/4/7/232716.pdf [last accessed 
12.2.2024]. 
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if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
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use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
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in 2017 their number amounted to 14,661; to 15,972 in 2018; to 15,972 in 
2019; to 14,727 in 2020, and 14,384 in 2021. Here, a pattern can be traced 
concerning the steady and unchanged number of applications during 
the period selected for the study. Therefore, the epidemic of COVID-19 
caused by the coronavirus SARS-CoV-2 and regulatory requirements in 
the context of ensuring epidemiological safety in the court cannot be 
considered as a factor affecting such a component of the right to a fair 
trial as the independence and impartiality of the court.

Given the peculiarities of the case law of the ECtHR and its autono-
mous interpretation of terms and concepts, it is seen that access to the 
court does not include only the persons’ right of unimpeded recourse to 
the court for the protection of their rights. The category of access to the 
court includes many organizational (judiciary) elements, such as the de-
velopment of an accessible court system taking into account the territo-
rial location in the country, the selection of qualified persons for the po-
sition of judge, organizational support for the functioning of the courts, 
etc., as well as functional, for example, the procedure for initiating a case 
in the court, compliance with the terms of proceedings, the possibility of 
appealing against the actions or inaction of officials, compliance with the 
procedure for hearing a case, enforcement of a decision, etc.20 

The judicial reform in Ukraine, in which both the lawmaker and so-
ciety placed great hopes, has been going on for several years. However, 
the process has been long-lasting, complicated, and is unfinished: there 
are still quite a few unsolved problems. In particular, there has been the 
procedure of qualification assessment of judges for the position and se-
lection of candidates for the position of judges of local general courts. 
One of the first challenges that judges had to experience in performing 
their professional duties was a dramatic decrease in the judicial work-
force. The reason for this, in particular, is that many experienced and 
professional judges with the necessary experience and expertise decid-
ed not to await an unscheduled qualification assessment and resorted to 
their right to resign. As a result of such a drain of experienced person-
nel, the workload of the remaining judges has increased. According to 
the information provided by the Highest Council of Justice, as of Sep-

20  O.R. Balatska “Access to justice as a  general framework of criminal proceed-
ing”, Entrepreneurship, economy and law, 2020, No. 8, pp. 262-268, available at: http://pgp-
journal.kiev.ua/archive/2020/8/44.pdf [last accessed 12.2.2024]. 
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
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Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

tember 2021, the actual number of judges in the courts of Ukraine was 
5,273 instead of the stipulated 7,304. The power to administer justice is 
vested in 4,899 judges. Two thousand thirty-one positions of judges re-
main vacant. Now about three thousand judges are missing in Ukraine: 
owing to the high workload, even a high salary does not attract people.21
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The judicial reform in Ukraine, in which both the lawmaker and society placed great 

hopes, has been going on for several years. However, the process has been long-lasting, 

 
20 O.R. Balatska “Access to justice as a general framework of criminal proceeding”,  Entrepreneurship, economy 
and law, 2020, No. 8, pp. 262-268, available at:  http://pgp-journal.kiev.ua/archive/2020/8/44.pdf [last accessed 
12.2.2024].  

Chart 6. The number of applications for recusation of a judge in criminal 
proceedings in local courts in 2017–2021

The above is confirmed by the following data of judicial statistics, from 
which we can observe the dynamics of the yearly growth of the number 
of cases considered per judge of the local general court. Thus, the next 
indicator is the average number of cases heard per judge of the local 
general court. In 2017 - 980; in 2018 - 1028; in 2019 – 1,080; in 2020 – 872; 
in 2021 – 1,000. The average number of cases and materials being heard 
in the reporting period per judge in 2017 - 1139; 2018 - 1195, in 2019 was 
1,257; in 2020 – 1,047; in 2021 – 1,193. 

21  The Supreme Court of Ukraine assessed the lack of judges in Ukraine: almost 
three thousand vacancies. 10.10.2021, available at: https://www.ukrinform.ua/rubric- 
society/3330335-u-vsu-ocinili-brak-suddiv-v-ukraini-majze-tri-tisaci-vakansij.html; The  
Supreme Council of Justice has dismissed 167 judges since the beginning of the year. 
09.24.2021, available at: https://www.ukrinform.ua/rubric-society/3321196-visa-rada- 
pravosudda-z-pocatku-roku-zvilnila-167-suddiv.html [last accessed 12.2.2024].
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and Danish law the applicable standard of proof is the preponderance  
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more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente
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a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 
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of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due
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Given that the data in Chart 7 confirm the dynamics of the decrease in the number of cases 

received in criminal proceedings and heard with a court decision since 2020, simultaneously 

increasing the average number of cases and materials under consideration and heard per judge 

in 2017-2021, we conclude that the lack of judicial personnel and the failure to complete 

judicial reform aggravate the crisis of the judicial branch and, accordingly, affect the quality of 

the right to a fair trial and the motivation of the court decision. 

Also, an important indicator in confirming the impact of the crisis of the judicial system on 

justice is the average duration of criminal proceedings in days, which also increases from year 

to year. In 2017, they were 44; in 2018 - 46; in 2019 – 34; in 2020 – 41; and in 2021 – 54.  

Chart 7. The average number of cases and materials under consideration  
and considered per judge in 2017–2021

Given that the data in Chart 7 confirm the dynamics of the decrease in 
the number of cases received in criminal proceedings and heard with 
a court decision since 2020, simultaneously increasing the average num-
ber of cases and materials under consideration and heard per judge in 
2017-2021, we conclude that the lack of judicial personnel and the failure 
to complete judicial reform aggravate the crisis of the judicial branch 
and, accordingly, affect the quality of the right to a fair trial and the mo-
tivation of the court decision.

Also, an important indicator in confirming the impact of the crisis 
of the judicial system on justice is the average duration of criminal pro-
ceedings in days, which also increases from year to year. In 2017, they 
were 44; in 2018 – 46; in 2019 – 34; in 2020 – 41; and in 2021 – 54. 

Therefore, we should agree with the proposal made in the report 
of the International Expert Group “Access to Justice and the COVID-19 
Pandemic” that in order to respond to the challenges of the pandemic 
and to minimize the impact of risks, the world justice movement can 
jointly take certain steps, among which is the need to minimize the need 
for recourse to the formal justice system, since, with the closure of the 
courtroom, restrictions on movement, and a decrease in productivity, 
ministries of justice should immediately carry out a rapid reassessment 
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of the work of the justice system in order to determine what is critical 
in it during this emergency, what is urgent and what is not a priority.22
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Regardless of particular legal regimes, the argumentation of the choice of regulations 

to be applied in a particular criminal case, as well as the evidence and arguments of the parties 

that become the basis for a court decision, remain an essential part of the court's activities in 
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that corresponds to a specific form, the requirements of legality and validity, in which the 
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22 Pathfinders for Peaceful, Just and Inclusive Societies, Justice in a Pandemic - Briefing One: Justice for All 
and the Public Health Emergency (New York: Center on International Cooperation, 2020), available at: 
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Chart 8. The average length of consideration of criminal justice cases  
in days in 2017–2021

Regardless of particular legal regimes, the argumentation of the choice 
of regulations to be applied in a particular criminal case, as well as the 
evidence and arguments of the parties that become the basis for a court 
decision, remain an essential part of the court’s activities in criminal 
proceedings, and therefore an important aspect of the right to a fair trial. 
In the theory of criminal procedural law, there are views on the concept 
of a decision as a legal document that corresponds to a specific form, 
the requirements of legality and validity, in which the establishment 
of factual circumstances shapes a conclusion. Answers are given to le-
gal questions, and theauthoritative expression of will about actions aris-
ing from the established circumstances and the rules of law is made.23 

22  Pathfinders for Peaceful, Just and Inclusive Societies, Justice in a Pandemic - Brief-
ing One: Justice for All and the Public Health Emergency (New York: Center on Inter-
national Cooperation, 2020), available at: https://www.justice.sdg16.plus/ [last accessed 
12.2.2024].

23  V. Savitsky, A. Larin, Criminal process: a dictionary-reference book. ed. V. M. Savitsky, 
INFRA-M, 1999, p. 129.
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Also, the decision is defined as a necessary element of procedural activ-
ity, the essence of which is “to choose, within its competence, from the 
alternative goals and means determined by law, those arising from the 
factual data established at the time of the decision-making, the expres-
sion of authoritative command, the focus on the implementation of the 
tasks of the proceedings, and, as a rule, the statement in the form of an 
individual law enforcement act”.24 Jurists suggest various definitions of 
their legal content when analysing and determining the nature and con-
tent of the requirements for a court decision (legality, validity, motiva-
tion, fairness, etc.) in criminal proceedings. A. D. Khachirov considered 
the verdict’s legality, validity, and fairness as criteria for an effective tri-
al.25 I. F. Soloviov defined legality, validity, and justice as requirements 
that together make up the justice of the sentence as its complex char-
acteristic26. In the science of criminal procedural law, the properties of 
court decisions and requirements relating to them include legality, rea-
sonableness, justice, motivation, verity, prejudicialness, reasonableness, 
legal force, legal certainty, expediency, immutability, irrefutability, sta-
bility, feasibility, obligatoriness, exclusivity, and many others. The fact 
that all court decisions must comply with legal norms and be valid, fair, 
and cannot be reasonably objected to and does not require additional 
argumentation. However, not every court decision has these properties 
to the fullest extent, and therefore needs to be reviewed, specified, and 
modified. In some cases, the Criminal Procedure Code allows for elimi-
nating the shortcomings of a court decision by the court that adopted it. 
The court may clarify the judgment and correct typos and obvious ar-
ithmetical errors contained in the judgment. Thus, the number of court 
decisions to consider the issues about correcting typos and obvious ar-
ithmetical errors in the court decision; explanation of the court decision 
amounted to: in 2017 - 2599, 2018 - 4830, 2019 – 5,469; in 2020 – 4,958; in 
2021 – 5,562.

24  A. Lomidze, Prosecutor’s supervision over the legality and validity of procedural deci-
sions taken by the investigator, Yurlittinform, 2000, 104 p. 

25  A. Khachirov, Influence of the procedural status of the parties in criminal proceedings 
on the decision of the verdict: extended abstract of candidate’s thesis of legal sciences, 2009, 
p. 12.

26  I. Solovyov, Justice of the verdict in the criminal process of the Russian Federa-
tion: extended abstract of candidate’s thesis of legal sciences, 1992, p. 11.
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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Statistical data show an increase in the number of such decisions in 
2019. In our opinion, this is associated with increased appeals to the 
courts in criminal proceedings and, therefore, cases and materials in 
general. In addition, the increase in this indicator in 2021 is correlated 
with an increase in the number of cases and materials per judge and the 
workload of the judicial system. As well, there is no doubt that the ag-
gravation of the crisis of the judicial system, the significant number of 
cases per judge, and the lack of judicial personnel have an impact on the 
growth of deficiencies in court decisions and the possible increase in ty-
pos, arithmetical errors, and, as a result of this, of the qualitative char-
acteristics of court decisions.

The right to appeal and cassation against court decisions guarantees 
the proper administration of justice. The primary purpose of the appeal 
proceedings is to verify the court decision regarding its validity and legal-
ity. According to the results of the consideration of the appeal, the court 
has several options, in particular, to cancel or change the court decision. 
The court of appeal changes the sentence in the case of commutation 
of the sentence if it recognises that the severity of the punishment does 
not correspond to the severity of the criminal offence and the personal-
ity of the accused; changes in the legal qualification of the criminal of-
fence and the application of Article (part of Article) of the Law of Ukraine
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Chart 10. The number of persons in respect of whom the sentences of local courts 
were cancelled nad changed in the appeal procedure in 2017–2021

on Criminal Responsibility on a less serious criminal offence; a decrease 
in the amounts to be recovered, or an increase in these amounts, if such 
an increase does not affect the scope of the charge and the legal qualifica-
tion of the criminal offence; in other cases, if the change in the sentence 
does not worsen the condition of the accused. The grounds for setting 
aside or changing the court decision during the consideration of the case 
in the court of appeal are the incompleteness of the trial; inconsistency 
of the court conclusions set out in the court decision with the actual cir-
cumstances of the criminal proceedings; a significant violation of the re-
quirements of the criminal procedural law; wrong application of the law 
of Ukraine on criminal liability27. Thus, the number of persons in respect 
of whom the verdicts of local courts were set aside and changed on ap-
peal was: in 2017 – 8,292; in 2018 – 7,493; in 2019 – 7,380; in 2020 – 5,760, and 
2021 – 6,200 (Chart 10). The share of such persons in the total number of 
persons sentenced by local general courts was 9.2% in 2017, 8.4% in 2018, 
8.8% in 2019, 7.3% in 2020, and 7.8% in 2021. So we can observe the ten-
dency to a slight decrease in the number of persons in respect of whom 
the verdicts of local general courts were set aside and changed on appeal. 

27  Criminal Procedure Code of Ukraine, supra note 11.
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However, in 2021 there was again a rise in this indicator, which is directly 
related to the dynamics of the number of appeals to the courts and other 
trends of changes in the judicial system, which were analysed above.

In its turn, the purpose of the proceedings in the court of cassation 
is to verify the correct application of the rules of substantive and pro-
cedural law, and the legal assessment of circumstances by the courts of 
the first instance and the court of appeal. As a result of the considera-
tion, the court of cassation may set aside and change the court decisions 
of the courts of previous instances. However, the share of persons in re-
spect of whom court decisions (sentences, resolutions, rulings) of local 
courts and courts of appeal were cancelled and changed on cassation is 
significantly lower than owing to the appeal proceedings: 0.5% in 2017, 
0.7% in 2018, 1.0% in 2019, 0.6% in 2020, and 1.0% in 2021.
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 Another indirect indicator pointing to the problems of ensuring the right to a fair trial 

in the context of the quality of a court decision is the number and grounds of applications for 

Chart 11. The number of applications for review of court decisions based on newly 
discovered or exceptional circumstances by courts of appeals in 2017–2021

Another indirect indicator pointing to the problems of ensuring the right 
to a fair trial in the context of the quality of a court decision is the num-
ber and grounds of applications for reviewing court decisions by the 
courts of appeal under newly discovered or exceptional circumstances. 
It is an extraordinary procedure of reviewing court decisions applied 
exclusively in cases provided for by the legislation. The criminal proce-
dural legislation includes among them the artificial creation or forgery 
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of evidence, incorrect translation of the conclusion and explanations of 
an expert, knowingly false testimony of a witness, victim, suspect, ac-
cused, on which the verdict is based; cancellation of the court decision, 
which became the basis for the adoption of the verdict or the ruling to 
be reviewed; other circumstances that were not known to the court at 
the time of the court hearing at the time of taking the court decision and 
which, by themselves or together with the previously identified circum-
stances, prove the incorrectness of the verdict or decision to be reviewed; 
if the Constitutional Court of Ukraine established unconstitutionality, 
constitutionality of the law, other legal act, or their separate provision, 
applied by the court in resolving the case of establishing the judge’s guilt 
in committing a crime, or abuse of an investigator, prosecutor, investi-
gating judge, or court during criminal proceedings, as a result of which 
a court decision was made.28 The ratio of the number of applications for 
review of court decisions under newly discovered or exceptional circum-
stances by the courts of appeal during 2017-2022 can be seen in Chart 11. 

The main share of newly discovered and exceptional circumstances 
falls on other circumstances unknown to the court at the time of the trial 
when the court decision was made and which, by themselves or together 
with previously discovered circumstances, prove the wrongness of the 
verdict or decision to be reviewed; for example, the detection of a living 
person who was considered killed; the detection of the fact of the con-
vict’s lack of sanity (mental capability) at the time of committing a so-
cially dangerous act; data on the innocence of the convict in one or an-
other part of the crimes that are attributed to him/her.29 2020 and 2021 
saw a considerable increase in the applications to review court decisions 
owing to unconstitutionality, the constitutionality of the law, other legal 
act, or their separate provision applied by the court in resolving the case 
of establishing the judge’s guilt in committing a crime, which the Consti-
tutional Court of Ukraine established. Most probably, it is related to the 
development of the institution of a constitutional complaint. Thus, this 
indicator enables us to analyse the right to a fair trial and the trends in 
the development of legal culture and awareness in the state.

28  Criminal Procedure Code of Ukraine, supra note 11.
29  V. Malyarenko, K. Honcharenko, Criminal Procedure Code of Ukraine. Scientific and 

practical commentary, FORUM, 2003, p. 1217.
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

ConclusionsConclusions

The right to a fair trial has been reflected in many normative legal acts, 
both international and Ukrainian, each of them containing features, as-
pects, and details of the law under study. The COVID-19 pandemic is 
an unprecedented global emergency. Lessons learned from this Covid 
period may be useful for the future. In the face of global challenges, 
specific, extraordinary national legislation appears, which, owing to the 
grounds for its adoption, creates a  unique framework for implement-
ing already existing norms. An effective legal response can stop the 
negative impact of the pandemic. In Ukraine, this is seen in the exam-
ple of the legislation on preventing the spread of COVID-19. The exist-
ing norms of the current Criminal Procedure Code, ordinary laws, and 
by-laws are implemented within limits established by the regulations 
adopted to fight the pandemic. It results in the right to a fair trial being 
subject to additional regulation and the main elements being affected 
because of regulatory changes and the practice of their application.

On the basis of the analysis of statistical data, comparison of regula-
tions, practice of their application, and information from analytical re-
ports of the judiciary branch, it is possible to conclude that the epidemic 
of COVID-19 and restrictive quarantine norms influenced the exercise 
of the right to a  fair trial and the state of justice in Ukraine in recent 
years. At the same time, it should be noted that some elements of the 
right to a fair trial are more sensitive to challenges and changes in ex-
ternal factors (in our study, it is the pandemic), such as, for example, the 
right to appeal, compliance with reasonable deadlines, the application 
of court proceedings by videoconference). In contrast, other elements 
(the implementation of legal proceedings by an independent and impar-
tial court) are relatively stable, do not depend on environmental chang-
es, or can sustainably respond to global challenges.

The effectiveness of a reference to the court depends on the avail-
ability of conditions that guarantee the absence of factual and legal 
obstacles in a person’s appeal to court, exercising the right to judicial 
protection of human rights and freedoms. Taking into account the con-
ducted research, the conclusion is made that the COVID-19 pandemic 
has become an external factor and created new challenges and condi-
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
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tions for the implementation of some aspects of the right to a fair trial, 
which should be attributed to the aforementioned obstacles in the im-
plementation of a person’s right to access to justice. Therefore, such ob-
stacles can level, nullify, or significantly impair the rule of law and the 
realization of human and civil rights and freedoms.

Proper quality and validity of the court decision are necessary for 
fully implementing the right to a fair trial; they contribute to increased 
confidence in the judicial system and create opportunities for appealing 
against court decisions indicating disagreement with the court’s moti-
vation. In the conditions of emergency, decisions in criminal proceed-
ings must comply with all regulatory requirements; in case of inconsist-
encies, measures provided for by ordinary legislation are applied. The 
investigated indicators indicate that the qualitative and quantitative 
characteristics of a court decision are inseparably linked with access to 
justice and with the review procedure; in the case of the improper im-
plementation of the two latter, the court decision does not fully meet the 
requirements and the procedures for correction of typos and obvious 
arithmetic errors, clarifications, appeals and cassations, or revision of 
court decisions in newly discovered or exceptional circumstances.




