
EDITORIAL

The Comparative Law Review vol. 29 (2023) includes 7 geographical-
ly and thematically diversified contributions. All the published articles 
are either in their entirety devoted to comparative legal analysis or uti-
lize comparative methodology as one of their research methods. CLR is 
opened to all branches of the law. Therefore, as in previous issues, pub-
lished articles concern e.g., commercial law, labour law, constitutional 
law, criminal law and procedure, and civil law. All the articles discuss 
current problems and may serve as reliable sources for further compar-
ative research. We particularly welcome contributions from developing 
countries and female scholars. 

The CLR Editors received 46 scientific articles submitted within the 
deadline and several more received after deadline for vol. 29 (2023). The 
number of articles accepted for publication is low for two reasons. First-
ly, CLR’s policy is to keep high double-blind peer review standards. All 
submitted papers are subject to a rigorous review and the Editors try to 
do their best to assign Reviewers who are experts in a given field. There-
fore, only those articles that were approved for publication by both Re-
viewers could be published. Secondly, we have been confronted with 
some worrying unethical behaviour on the part of some Authors, such 
as submitting their papers simultaneously to other journals, or an even 
more reprehensible practice of using so-called paper mills or suggest-
ing fake Reviewers (non-existing researchers or fake e-mail addresses 
of existing researchers). CLR Editors are aware of and vigilant about 
such practices and intend to make all efforts to fight them. We also 
carefully monitor other challenges that may influence scientific out-
put, such as the use of AI tools.

This year our journal, as well as the entire legal academic world, 
has suffered a great loss. On 6 April 2023 died Prof. Dr Dr h.c. mult. Jür-
gen Basedow, LL.M. (Harvard Univ.). Among other positions he held, 
he was Director at the Max Planck Institute for Comparative and Inter-
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

national Private Law in the years 1997-2017. In 2021 Prof. Jürgen Base-
dow honoured our journal by becoming a member of Comparative Law 
Review`s Academic Board. We would like to express our deepest condo-
lences to his family, friends, and colleagues.

Traditionally, our words of gratitude go to the Reviewers (listed at 
the end of this issue) who devoted their time and effort to peer-review 
the submitted articles. It should be highlighted that CLR is a non-com-
mercial endeavour with no APC and open-access fees for the Authors 
in place. This policy means that our Reviewers kindly agree to work 
pro bono. From this issue we have decided to include a roll of honour to 
express particular appreciation for detailed reviews that included spe-
cific suggestions and comments, and gave the Authors an opportunity 
to improve their papers or re-consider some aspects of their research. 
Our special thanks go to: Dr Anastasiia Bokshorn, Dr Johanna Fröh-
lich, Prof.  UŁ  dr hab. Aneta Tyc,  Dr Joanna Kisielińska-Garncarek, 
Dr Agata Kleczkowska and Dr Adam Jakuszewicz.

We also wish to thank Mr Christopher Wright for many years of suc-
cessful cooperation with our journal and his professional copy-editing 
and proof-reading. As well we express our appreciation to the members 
of our Editorial Team: Dr Zuzanna Pepłowska-Dąbrowska (Managing 
Editor), Mgr Mariusz Kłoda (Editorial Assistant) and Dr Renata Bad-
owiec (Editorial Assistant). 
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