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Abstract 
 The article discusses the problem of the indeterminate defendant in European tort law systems 
and in the projects aiming to unify tort law in Europe, such as Draft Common Frame of Reference 
and Principles of European Tort Law.  
 The given issue relates to a situation where there is a damage caused by one factor, yet upon 
available evidence one may indicate a few potential factors which might have led to the damage, 
but it cannot be ascertained which factor was the actual cause of it. The problem is addressed with 
reference to two scenarios. First, when there is a limited and known number of persons acting 
tortiously, each of whom potentially might have led to the damage, but only one of them had 
actually caused it. Second, when it is certain that one tortfeasor from the undetermined group  
of tortfeasors caused damage to some of the injured persons from the group of the injured persons, 
but it cannot be established precisely which tortfeasor caused damage to precisely which injured 
person.  
 In comparative law analysis, one may find various attempts to deal with the given issue, which 
come from the balance of ratios given to different solutions, as well as the legal possibilities  
or obstacles in national tort law systems. The main possibilities are: all-or-nothing approach, joint 
and several liability, and proportional liability. Those solutions are discussed in article in more 
detail with conclusion that the bold proposition of proportional liability presented in Principles  
of European Tort Law seems to be the most appropriate. 
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decades from the voluntary activity of business firms into a debate about whether CSR 
should be mandated by law because of the increased demand from society. Further, it has 
been argued that business corporations are owned by their shareholders, and the ma-
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

Introduction

Corporate social responsibility (CSR) is an idea that has grown during 
the last three decades from the voluntary activity of business firms into 
a debate about whether CSR should be mandated by law because of the 
increasing demand from society.1

In simple terms, the laws and regulations of CSR aim to have cor-
porations concentrate on benefiting organizations other than just their 
shareholders. In a more elaborate context, CSR regulations aim to en-
sure that corporations will avoid doing harm to the environment and 
will offer more protection to their employees and workers. Thus, it has 
been suggested that business corporations should be encouraged to act 
responsibly towards their communities even when there are no official 
legal obligations, and this is the objective of implementing CSR.

However, CSR as a concept is still not supported consensually by 
everyone, and thus, there are many opinions against it. The vagueness 
of the notion itself and the non-existence of a unified definition of CSR 
is a major reason why these opponents are not motivated to regulate 
CSR within a binding legal framework.2 Furthermore, the debate over 
whether CSR should be mandatory or voluntary starts with the fact that 
there are no unified worldwide regulations for CSR.

Thus, a voluntary code of CSR could be seen as better than legally 
mandated provisions from the view that a voluntary code is flexible and 
can provide for best practices far from bureaucracy,3 whereas, CSR as 
a hard law should not prevent or harden the corporation from achieving 
its main goals and responsibilities, as it has been claimed that CSR laws 

1  K. Japhet, V. K.  Tawiah, M.  Benjamin, “Debate on Mandatory Corporate Social 
Responsibility,” SSRN Electronic Journal, 2015, p.  1, doi: 10.2139/ssrn.2592880 [last 
accessed 12.5.2020].

2  J. You, Legal Perspectives on Corporate Social Responsibility: Lessons from the United 
States and Korea, Springer, 2015, p. 27. 

3  C. Villiers, “Corporate Law, Corporate Power and Corporate Social Responsibil-
ity”, in N. Boeger, R. Murray, Ch. Villiers (eds.), Perspectives on Corporate Social Responsibil-
ity: Corporations, Globalization and the Law, Cheltenham: Edward Elgar, 2008, p. 98. 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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will prevent corporations from achieving their traditional and main ob-
jective, which is the maximization of shareholder wealth.4

Therefore, it is very important to analyse whether or not corporate 
social responsibility (CSR) should be mandatory to achieve the objec-
tives expected from it. In other words, is there a demand for interven-
tion from legislatures to enact laws and regulations when there is a lack 
of effort from corporations towards community participation through 
implementation of CSR?

Moreover, it has been suggested that the regulation of corporate so-
cial responsibility (CSR) differs from one country’s legal system to an-
other since such regulations must be compatible with multiple factors, 
such as the social, economic, and legal environments of each country.5 
Accordingly, when it comes to drafting CSR regulations or laws, pol-
icymakers should take many factors into account, such as the social 
and economic conditions of the country, and not simply adopt another 
country’s model of CSR.6 This paper’s main purpose is to investigate 
whether laws should regulate CSR clearly, or whether CSR should be 
voluntary. To achieve the proper results, this paper starts with explor-
ing the evolution of corporate social responsibility and explores its def-
inition around the world. Furthermore, a discussion of voluntary CSR 
is included in one section, and a discussion of mandatory CSR is in-
cluded in another.

I.	The Evolution Of Corporate Social Responsibility 
	 (Csr)

Corporate social responsibility (CSR) is a notion that has gone through 
developments during the past decades from the voluntary activities of 

4  C. Parker, “Meta-Regulation: Legal Accountability for Corporate Social Responsi-
bility”, in D. McBarnet, A. Voiculescu, T. Campbell (eds.), The New Corporate Accountabil-
ity: Corporate Social Responsibility and the Law, Cambridge: Cambridge University Press, 
2007, pp. 207–37. 

5  T. Clarke, International Corporate Governance a Comparative Approach, London: Rout-
ledge Taylor & Francis Group, 2007, p. 270.

6  A. Settles, O. Melitonyan, J. Gillies, “CSR in Russia”, in Ch. Mallin (ed.), Corporate 
Social Responsibility: A Case Study Approach, Cheltenham: Edward Elgar, 2009, p. 83. 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

business firms into a debate about whether CSR should be mandated by 
law because of the increasing societal demand or not.7 

CSR proponents argue that corporations that affect society detri-
mentally, such as industrial corporations that cause pollution, for exam-
ple, have a responsibility to contribute some of their profits to compen-
sate people who are affected, but in the form of CSR obligations instead 
of charitable activities.8 Also, it has been argued that CSR is a notion 
that includes many elements relating to the responsibilities of busi-
nesses to society, and this understanding is derived from the belief that 
firms should replace the government’s role in providing essentials for 
society and its citizens.9 Carroll in 2006 noted that “it appears that the 
corporate social responsibility concept has a bright future because, at its 
core, it addresses and captures the most important concerns of the pub-
lic regarding business and society relationships.”10

In contrast, Dine supported the school of thoughts that sees CSR as 
a nebulous concept when he stated that CSR stands on “vague princi-
ples and shaky foundation”; in addition, he said that:

the vagueness and breadth of the formulations at international, region-
al and national levels gives some credence to the claim that there is only 
a hollow presumption of agreement and that CSR is a concept which has no 
real definition…. There are not persistent squabbles as to what is meant by 
corporate social responsibility but also its basis and its relationship to that 
equally nebulous term corporate governance.11

7  Japhet, Tawiah, Benjamin “, supra note 1, p. 3. 
8  Ibid.
9  D. Jamali, W. Safadi, “Adaptations of CSR in the Context of Globalization. The case 

of the GCC”, in G.Y. Wang (ed.), Globalization, IntechOpen, 2019, p. 124, doi: 10.5772/inte-
chopen.79035 [last accessed 13.6.2020].

10  A. Carroll, “Corporate Social Responsibility: A  Historical Perspective,” in 
M.  J. Epstein, K. O. Hanson (eds.), The Accountable Corporation, Westport, CA: Praeger 
Publishers, 2006, pp. 3–28. 

11  J. Dine, K.  Shields, “Corporate Social Responsibility: Do Corporations Have 
a  Responsibility to Trade Fairly? Can the Fairtrade Movement Deliver the Duty?”, in 
N. Boeger, R. Murray, C. Villiers (eds.), Perspectives on Corporate Social Responsibility: Cor-
porations, Globalization and the Law, Cheltenham: Edward Elgar, 2008, p.  147. Also see 
J. Zhao, „Promoting More Socially Responsibly Corporations Through A Corporate Law 
Regulatory Framework”, Legal Studies, 2017, Vol. 37 (1), p. 107, doi:10.1111/lest.12140.
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69 Echeverria, supra note 65, p. 41. 
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In the same vein, Milton Friedman suggests that a company’s sole 
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ment’s obligation to take responsibility for society since corporations 
pay taxes to the government, and therefore, the government should pro-
vide for the welfare of society.12 Further, the opponents of CSR claim 
that regulations infringe the power of corporate managers, thus forcing 
them to depart from achieving the main goal of the corporation, which 
is to maximize shareholder profits, and instead spend the corporation’s 
budget on CSR activities.13

The opponents of CSR rely heavily on the fact, however, that CSR 
have been through considerable developments, and the definition of 
CSR is not yet unified whether nationally or internationally.14 It has been 
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compliance with legal requirements, and respect for people, communi-
ties, and the environment.”16

Furthermore, CSR’s definition varies based on the definer’s per-
spective; for example, if it has been defined from a legal perspective, 
as Professor Merrick Dodd has suggested, then it is a  legal responsi-

12  M. Friedman, “The Social Responsibility of Business is to Increase its Profits,” 
New York Times, 13.9.1962, p. 126, http://www.charity.org/site/c.gtJUJFMQIqE/b.3416753, 
mentioned in Japhet, Tawiah, Benjamin, supra note 1.

13  L. Becchetti, R. Ciciretti, P. Conzo, “The Legal Origins of Corporate Social Respon-
sibility”, CEIS Research Paper, 2013, No. 291, p. 5. 

14  J. Zhao, “Regulation Of Corporate Social Responsibility Through the Lens of 
Board Accountability and The Case of China”, in J. Plessis, U. Varottil, J. Veldman (eds.), 
Globalization Of Corporate Social Responsibility And Its Impact On Corporate Governance, 
Switzerland: Springer International Publishing AG, 2018, p. 124. 

15  A. Carroll, “A Three-Dimensional Conceptual Model of Corporate Social Respon-
sibility Performance,” Academy of Management Review, 1979, Vol. 4, pp. 479–505. 

16  M. A.  Camilleri, Corporate Sustainability, Social Responsibility and Environmental 
Management. An Introduction to Theory and Practice with Cases Studies, Springer Interna-
tional Publishing, 2017, p. 5. 
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69 Echeverria, supra note 65, p. 41. 
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bility wherein managers, as trustees of a corporation, are obligated to 
their beneficiaries: stockholders, employees, customers, and the gen-
eral public.17

Additionally, some definitions of CSR have clearly stated that CSR 
may be indicated by “companies voluntarily going beyond what the 
law requires to achieve social and environmental objectives during the 
course of their daily business activities.”18 This can be understood as the 
acceptance of CSR as a voluntary system.

Likewise, CSR has been defined with emphasis on voluntary per-
formance as: “A concept whereby companies integrated social and en-
vironmental concerns in their business operations and their interaction 
with their stakeholders on a voluntary basis”.19

Cadbury in 2002 defined CSR in the UK as “the broadest way of de-
fining social responsibility is to say that the continued existence of com-
panies is based on an implied agreement between business and socie-
ty” and that “the essence of the contract between society and business is 
that companies shall not pursue their immediate profit objectives at the 
expense of the longer-term interests of the community”.20

International organizations have their own definitions for CSR, as 
The World Business Council for Sustainable Development defined it as 
“the commitment of businesses to contribute to sustainable economic 
development by working with their employees, their families, the local 
community, and society at large to improve their lives in ways which 
are good for business and for development”.21 The World Bank Group in 
2002 gave a definition of CSR with its statement that 

17  D. Merrick, “For whom are Corporate Managers Trustees?” Harvard Law Review, 
1932, Vol.  45, pp.  1145–54, mentioned in L.  Wedderburn, “Southey Memorial Lecture 
1984: The Social Responsibilities of Companies,” Melbourne University Law Review, 1985, 
Vol. 4, p. 15. 

18  European Commission, “Corporate Social Responsibility (CSR) in the EU”, http://
ec.europa.eu/social/main.jsp?catId=331.?, p. 3 [last accessed 2.7.2020].

19  Clarke, supra note 5, p. 279.
20  A. Cadbury, Corporate Governance and Chairmanship: A  Personal View, Oxford: 

Oxford University Press, 2002, mentioned in C. Mallin (ed.), Corporate Social Responsibil-
ity: A Case Study Approach, Cheltenham: Edward Elgar Publishing, 2009, p. 83.

21  The Definition of the World Business Council for Sustainable Development 2002.
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CSR is at heart a process of managing the costs and benefits of business ac-
tivity to both internal (for example workers, shareholders, investors) and 
external (institutions of public governance, community members, civil so-
ciety groups, other enterprises) stakeholders. Setting the boundaries for 
how the costs and benefits are managed is partly a question of business 
policy and strategy and partly a question of public governance.22

Accordingly, it transpires that each country should have its own def-
inition of CSR that is decided after examining the availability of the fac-
tors that should be related to the application of CSR. In other words, the 
CSR concept might differ not only from one country to another, but also 
from one definer to another; for instance, the government definition of 
CSR will not be the same as that of a private corporation.23

Moreover, defining CSR is not the only element that ensures its 
sound application, the way that CSR is applied is also a highly impor-
tant factor, and it is clear that whether the application of CSR is manda-
tory or voluntary has a major effect.

1.	CSR regulations

There are no unified regulations for CSR that fit all countries, and to 
ensure an appropriate implementation of CSR, its regulations must be 
adopted carefully, as they should be well suited to many factors in the 
country, and it has been said that the law is a major player in determin-
ing a framework of corporate management and accountability.24

Corporations are encouraged to act responsibly towards the com-
munity, although there are no official legal obligations. Additionally, 
there are opinions that many corporations are not committed to their 
supposed role in the community; thus, it is better to make such corpora-
tions obliged by a legal instrument to behave responsibly towards soci-
ety. This approach has been supported by the following:

22  World Bank Group, Public Sector Roles in Strengthening Corporate Social Responsibil-
ity: a Baseline Study, Washington, DC: World Bank Group, 2002.

23  Jamali and Safadi, supra note 9, p. 124. 
24  Clarke, supra note 5, p. 279. 
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

CSR is best understood as a niche rather than a generic strategy: it makes 
sense for some firms in some areas under some circumstances. Many of 
the proponents of corporate social responsibility mistakenly assume that 
because some companies are behaving more responsibly in some areas, 
some firms can be expected to behave more responsibly in more areas. 
This assumption is misinformed. There is a place in the market economy 
for responsible firms. But there is also a large place for their less responsi-
ble competitors… precisely because CSR is voluntary and market-driven, 
companies will engage in CSR only to the extent that it makes business 
sense for them to do. Civil regulation has proven capable of forcing some 
companies to internalize some of the negative externalities associated with 
some of their economic activities. But CSR can reduce only some market 
failures.25

In this vein, it has been suggested that Dodd argued that corporate 
managers have fiduciary duties, not only to their shareholders, but also 
to any member of society who is affected by such managerial decisions. 
This suggestion was opposed by Professor Berle, who invented the no-
tion of shareholder supremacy and denied CSR as a notion.26 However, 
in the end, Berle stated his acknowledgement of the opinion of Dodd:

Twenty years ago, the writer had a  controversy with the late Professor 
E. Merrick Dodd of the Harvard Law School, the writer holding that corpo-
rate powers were powers in trust for shareholders, while Professor Dodd 
argued that these powers were held in trust for the entire community. The 
argument has been settled…squarely in favour of Professor Dodd’s con-
tention.27

Also, It could be said that laws mandating CSR mean that corpora-
tions will be concentrating on benefiting organizations other than their 
shareholders. In a more elaborate context, CSR regulations will ensure 
that corporations will avoid doing harm to the environment and will of-
fer more protection to their employees and other workers.

25  Ibid., p. 270.
26  Ibid., p. 38.
27  A. Berle, The 20th Century Capitalist Revolution, New York: Harcourt, Brace & World, 

1954, p. 169. 
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However, Stakeholder theory is considered a major support to im-
plementing voluntary CSR, as it encourages corporate managers not 
only to donate to charitable entities but also to go further and consider 
the corporation’s other constituencies in addition to shareholders, such 
as employees, creditors, and society as a whole.28 

Furthermore, in terms of the voluntary application of CSR by cor-
porations, it has been found that such corporations gain financial prof-
its from consumer satisfaction, but it should be mentioned here that the 
benefits are not identical for all companies.29 Interestingly, if the cor-
poration which is applying the CSR voluntarily could lead in that, the 
government would award it more privileges than other corporations re-
ceive.30

Accordingly, it is a fact that (CSR) regulations differ from the legal 
system of one country to another since such regulations must be com-
patible with multiple factors, such as the social, economic, and legal en-
vironments in each country.31 In this regard, to draft CSR regulations or 
law, policymakers should take many aspects into account, such as the 
social and economic conditions of their country, and not adopt any oth-
er country’s model of CSR.32

In elaborating on the enactment of CSR regulation, it has been found 
that some countries might not need to apply all the CSR guidelines 
in their country based on the existence of the infrastructure for CSR, 
whereas many countries suffer from some weaknesses regarding appli-
cation of CSR, for example:33

	 •	 An absence of credible monitoring and verification processes for 
CSR initiatives:

	 •	 A lack of governmental involvement and/or investment in inter-
national CSR initiatives, which contributes significantly to their 
underperformance:

28  You, supra note 2, p. 58.
29  B. Coyle, Corporate Governance Essentials, London: ICSA Publishing, 2008, p. 241.
30  J. Zhao, J.P. Tribe, „Corporate Social Responsibility in an Insolvent Environment: 

Directors’ Continuing Obligations in English Law,” International Company and Commercial 
Law Review, 2010, Vol. 21, p. 318–9. 

31  Clarke, supra note 5, p. 23
32  Settles, Melitonyan, Gillies, supra note 6, p. 81.
33  According to a survey conducted by the Royal Institute for International Affairs 

and Civil Society Groups mentioned in Clarke, supra note 5, p. 271.
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conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
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damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

	 •	 An excessive focus on getting businesses to make commitments 
to CSR and not enough focus on enabling them to implement 
them effectively.

	 •	 A lack of engagement with the governments of developing coun-
tries and their sustainable development priorities (e.g., economic 
development and poverty reduction).

Furthermore, it has been found that CSR components are not simi-
lar in every country but in general revolve around it or should encom-
pass it:34

	 •	 Minimising damage to the environment and promoting sustain-
able business development, i.e., business growth that does not 
have adverse long-term consequences for the environment and 
the Earth’s resources;

	 •	 Having liberal employment policies;
	 •	 Investing money in local communities;
	 •	 Helping in the fight against crime.

It could be submitted that regulating CSR to be voluntary or legal-
ly binding entails first assessing the business and legal culture; for in-
stance, Dodd commented on corporate responsibility, in 1932 during 
the Great Depression in the United States, in the Harvard Law Review: 
“There is in fact a growing feeling, not only that business has respon-
sibilities to the community, but that our corporate managers who con-
trol business should voluntarily and without waiting for legal compul-
sion manage it in such a way as to fulfil these responsibilities.”35 This 
passage suggests that corporate managers should manage their com-
panies’ responsibilities to the community before those responsibilities 
must be provided by law. But it has been argued that voluntary imple-
mentation of CSR has come to an end as the legal mechanism to apply 
CSR has emerged.36 In general, CSR is usually implemented through 
voluntary codes in business corporations, but some jurisdictions have 
provided for mandatory CSR regulation in their corporate laws such as 
China, India and Indonesia.

34  Coyle, supra note 29, p. 23.
35  E. Dodd, “For Whom Are Corporate Managers Trustees?”, Harvard Law Review, 

1932, Vol. 45(7), pp. 1145–1163, doi:10.2307/1331697.
36  D. McBarnet, “Corporate Social Responsibility Beyond Law, through Law, for 

Law”, University of Edinburgh School of Law Working Paper, 2009, No. 3, pp. 29–30. 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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Accordingly, the voluntary and mandatory application of CSR will 
be discussed in the following sections.

II.		Voluntary Application Of Corporate Social  
	 	Responsibility

The voluntary code of CSR could be viewed as better than mandated 
provisions by law from the standpoint that a voluntary code is flexible 
and can provide for best practices far removed from bureaucracy; on the 
other hand37 the law is an insufficient tool to control the behaviour of 
corporate managers in regard to applying CSR in their corporations.38 

Moreover, it is a fact that many countries around the world provide 
voluntary CSR systems and can provide corporate managements with 
the right to decide the appropriate percentage of their profits to be de-
voted to CSR activities based on their strategic plans, Furthermore, in 
the voluntary CSR system, corporations try to attract customers by en-
hancing their corporate image through more spending on social activi-
ties and by enhancing community welfare.39 However, it could be sub-
mitted that such a  pattern to implement CSR must be supervised by 
governments to ensure the adequate application of minimum standards 
of CSR. But local governments have not been eager to provide for CSR in 
their laws, and instead, they prefer that such regulations are implement-
ed by soft laws within international categories such as the guidelines of 
the OECD and UNGP.40 

37  Villiers, supra note 3, p. 99. 
38  C. Scott, “Reflexive Governance, Meta-Regulation and Corporate Social Respon-

sibility: The Heineken Effect”. in Perspectives on Corporate Social Responsibility: Corpo-
rations, Globalization and the Law, N.  Boeger, R.  Murray, C.  Villiers (eds.), Cheltenham: 
Edward Elgar Publishing, 2008, pp.174–5.

39  Zhao, supra note 11, p. 111. See also C. Bocean, C. Sitnikov, “ISO 26000: Is it a Case 
of Implementation or Simple Reporting? An Exploration of CSR Standards in Companies 
in Romania”, in S. Idowu, C. Stinikov, L. Moratis (eds.), ISO 26000 – A Standardized View 
on Corporate Social Responsibility, Practice, Cases and Controversies, Springer International 
Publishing, 2019, p. 65. 

40  These two organizations guidelines provide for CSR aspects that the corporations 
should observe, see L.  Backer, “Corporate Social Responsibility in Weak Governance 
Zones”, Santa Clara Journal of International Law, 2016, Vol. 14, p. 297.
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

The United States of America is one of the developed countries: CSR 
is not mandated in the legal system in the US, but corporate law has 
given corporate managers an opportunity to be committed to society 
as a whole when they make their managerial decisions. In other words, 
US corporate law provides significant discretion for managers to imple-
ment CSR without any legal obligation to do so.

In line with this situation, it has been found that the US courts, in 
their decisions, have actively encouraged the corporate decisions that 
managers have made in favour of the whole of society and not just their 
shareholders.41 

In the legal case of Dodge v. Ford Motor Co., the corporation’s volun-
tary duty to the community was discussed, as the Dodge brothers were 
minority shareholders who sued Henry Ford, the major shareholder, for 
not distributing dividends despite the remarkable profits that had been 
made.42 

Henry Ford expressly announced that the decision to retain profits 
was so that they could be invested to expand the corporation’s opera-
tions to benefit the community, as Ford planned to expand the produc-
tion of cars and thereby reduce prices to enable more Americans to buy 
cars and to increase the number of jobs for the members of society.

The court in this case forced the corporation to distribute the divi-
dends because the corporation’s directors must not deviate from the cor-
poration’s legal objective, which is to distribute profits to shareholders 
as provided for by corporate law, and the directors would be in breach 
of their duties if they pursued any other objectives. In the same case, it 
has been found that the court forced the corporation to distribute divi-
dends because of the huge profits earned that year, which thus did not 
prevent Henry Ford from pursuing the expansion plan.43

Furthermore, the CSR debate in the US has interestingly appeared 
in the case of corporate takeovers, with the question being whether cor-
porate directors should apply only the Revlon Doctrine, which means 

41  You, supra note 2, pp. 65–6, for example New Jersey Supreme Court ruling in A.P. 
Smith Mfg. Co. v. Barlow 98 A.2d 581 (N.J. 1953) which permit the business corporation to 
make charitable donations. 

42  Dodge v. Ford Motor Co., 170 N.W. 668 (Michigan 1919).
43  F. Gevurtz, “Using Comparative and Transitional Corporate Law to Teach Corpo-

rate Social Responsibility, Global Business and Development Law Journal, 2011, Vol. 24, p. 42.
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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they are obliged only to maximize shareholder profit from such takeo-
ver transactions, or should other constituencies in society also be con-
sidered.

In the case of Unocal Corp. v. Mesa Petroleum Co., the Delaware Su-
preme Court supported the principle that corporate directors should 
consider the interests of other constituencies of the corporation in ad-
dition to those of shareholders.44 Moreover, in the US, corporate con-
stituency statutes have been legislated against takeover instruments to 
provide corporate directors with the authority to consider constituent 
interests before making any decision.45 For instance, in the state of Min-
nesota, the constituency statutes stipulate the following:

In discharging the duties of the position of director, a director may, in con-
sidering the best interests of the corporation, consider the interests of the 
corporation’s employees, customers, suppliers, and creditors, the economy 
of the state and nation, community and societal considerations, and the 
long-term as well as short-term interests of the corporation and its share-
holders including the possibility that these interests may be best served by 
the continued independence of the corporations.46 

Therefore, it has been submitted that the voluntary nature of CSR 
regulation does not provide sufficient protection to the corporation’s 
constituencies.47 

Accordingly, in the US, corporate law does not prevent corporate 
managers from making decisions that favour stakeholders, but the firms 
and policymakers are still not confident about legislating CSR through 
a binding instrument.48 In other words, in the aforementioned discussion 

44  Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985), mentioned in You, 
supra note 2, p. 71.

45  Ibid., p. 72.
46  Ibid., p. 73.
47  Ibid., p. 75.
48  Ibid., p. 41. For more elaboration regarding CSR debate in the US see, inter alia, 

L.  Johnson, “Corporate Law and the History of Corporate Social Responsibility”, in 
H. Wells (ed.), Research Handbook on the History of Company and Corporate Law, Edward 
Elgar Press, U of St. Thomas (Minnesota) Legal Studies Research Paper No. 17-04, Wash-
ington & Lee Legal Studies Paper No. 2017-10, 2017), pp. 582–4. 
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

of CSR in the US, it can be seen that there is still no obligation binding on 
corporations because CSR is still voluntary and not legally binding.

The UK is another developed country and CSR in the UK has wit-
nessed a remarkable increase in terms of implementation. When a re-
view was undertaken in issuing a modern UK company law, it concen-
trated on the role of the company towards stakeholders, as company 
directors required their companies to consider, not only shareholder in-
terests, but also the interests of stakeholders.49

Thus, in the modern Company Law Review in 2002, section 3.3 pro-
vided for the following: 

the review considered to whom directors should owe duties… the basic 
goal for directors should be the success of the company in the collective 
best interests of shareholders, but that the directors should also recognize, 
as the circumstances require, the company’s need to foster relationships 
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ness reputation, and its need to consider the company’s impact on the com-
munity and the working environment.50

As a result, the Companies Act 2006 in the UK clearly identified the 
company’s directors as having an obligation to consider the benefits of 
the many internal and external organizations, including the commu-
nity and the environment, that are at the heart of CSR.51 In contrast, it 
has been claimed that the essence of the UK Companies Act is the em-
phasis on shareholder supremacy which can be a major factor that hin-
ders CSR activities in the UK.52 Nevertheless, although CSR in the UK is 
still not legally binding, and its implementation is on a voluntary basis 

49  See S. Sheikh, Corporate Social Responsibility: Law and Practice, London: Cavendish, 
1996, p.  153, mentioned in J.  Lowry, A.  Reisberg, Pettets’s Company Law: Company Law 
& Corporate Finance, 4th ed., Pearson Education Limited, 2012, p. 68. 

50  J. Solomon, A.  Solomon, Corporate Governance and Accountability, John Wiley 
& Sons Ltd, 2004, p. 188. 

51  Section 172 of UK Companies Act 2006 reads as follow: b) the interests of the Com-
pany’s employees, c) the need to foster the company’s business relationships with suppli-
ers, customers and others, d) the impact of the company operations on the community 
and the environment. Also see D. French, C. Ryan, S. Mayson, Mayson, French & Ryan on 
Company Law, Oxford University Press, 2016, pp. 28–29.

52  Villiers, supra note 3, p. 94.
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69 Echeverria, supra note 65, p. 41. 
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among business corporations, as they are compelled to issue frequent 
reports in regarding their CSR activities,53 it has been found that some 
UK corporations choose to apply responsible business practices volun-
tarily, which mainly include the following:54

	 •	 To treat employees fairly and with respect;
	 •	 To operate in an ethical way and with integrity;
	 •	 To respect basic human rights;
	 •	 To sustain the environment for future generations;
	 •	 To be a responsible neighbour in their communities.

In addition, Europe is still not convinced that it should support CSR 
as legally binding on business corporations, preferring instead that CSR 
is managed through voluntary regulations.55

Eventually, the voluntary application of CSR can be justified and 
effective in countries where corporate managers have aligned corpo-
rate interests with those of the community. Thus, it could be submit-
ted that voluntary CSR could be appropriate in a jurisdiction, such as in 
the State of Kuwait, that imposes indirect legal obligations on business 
corporations, where corporations would be paying from their profits to 
multiple entities.56 Therefore, in that case, business corporations would 
fight against the application of mandatory CSR because they would not 

53  A. Alotaibi, F. Edum-Fotwe, A. Price, “Critical Barriers to Social Responsibility 
Implementation within Mega-Construction Projects: The Case of the Kingdom of Saudi 
Arabia”, Sustainability, 2019, Vol. 11 (6), p. 8, https://doi.org/10.3390/su11061755.

54  Coyle, supra note 29, p. 240.
55  Villiers, supra note 3, p. 92.
56  Law No. 19 of 2000 Concerning Supporting and Encouraging National Labour 

to Work in Non-Governmental Bodies (19/2000) Article 12, provided for: ‘A tax of 2.5% 
of the annual net profit is imposed on Kuwaiti companies listed on the Kuwait Stock 
Exchange’. Law No. 46 of 2006 Concerning Zakat and the Contribution of Public and 
Closed Joint Stock Companies in the State Budget (46/2006) Article 1: An annual percent-
age of 1% of the net profits of Kuwaiti closed public shareholding companies takes place. 
These companies, upon submitting their approval of the receivables, have attached their 
annual budgets according to this law to determine the amount that represents zakat on 
their funds from the amount collected, and they also have to direct the amount due It, or 
a part of it, to a public service. KFAS, a private non-profit organization, was established 
in 1976 by an Amiri Decree to develop the culture of science, technology and innovation 
for a sustainable Kuwait. KFAS’s charter represents the commitment by local sharehold-
ing companies to contribute 1 percent of their annual net profits to fund the foundation. 
Published in Kuwait official Gazette Vol: 1114 year 23.
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

be able to sustain the burden of so many deductions from the bene-
fits owed to shareholders. Moreover, the voluntary application of CSR is 
preferred in a jurisdiction that enjoys a high level of corporate responsi-
bility which is an example of the managers of such corporations consid-
ering the carrying out of their duty not to benefit the corporation only, 
but also the other members of the community are considered. 

III.	Mandatory Corporate Social Responsibility

The concept of CSR revolves around, requiring corporations to add 
community support to their objectives. Corporations must consid-
er their role of helping the community as a citizen, which entails the 
corporation becoming an active member of society and is being con-
strained from doing anything harmful to it. Some supporters of CSR al-
lege that corporations must operate their businesses in a way that ben-
efits not only their shareholders, but also other constituencies, such as 
employees, creditors, and the community.57 Thus, a business corpora-
tion has responsibilities, and the role of business corporation is to run 
businesses to generate profit for their investors, but a corporation’s role 
and behaviour towards the community has to be legally regulated by 
the government.58

Therefore, it has been argued that the legal regulation of CSR might 
be necessary to ensure that business entities do not ignore their respon-
sibilities since their businesses have significant effects on employment, 
health, and the environment.59 Thus, the Corporate law is a major play-
er in the CSR field,60 and it should not only aim to enhance the progress 
of business corporations, but also concentrate on minimizing corporate 

57  B. Tricker, Corporate Governance Principles, Policies and Practice, Oxford: University 
Oxford Press, 2009, p. 36.

58  Ibid., p. 350. It has been argued that the Corporate Law can be seen as an obstacle 
to implement the CSR because it encourages the managers only to maximize the share-
holders profits – see B. Richardson, B. Sjåfjell, „Capitalism, the Sustainability Crisis, and 
the Limitations of Current Business Governance”, in B. Sjåfjell, B. Richardson (eds.), Com-
pany Law and Sustainability: Legal Barriers and Opportunities, Cambridge University Press, 
2015, p. 1. 

59  Ibid.
60  French, Ryan, Mayson, supra note 51, p. 32. 



Should Corporate Social Responsibility Around the World be Mandatory or Voluntary? 20   |   Katarzyna Krupa-Lipińska 

 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
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damage to society.61 For instance, it has been mentioned that Korean 
corporate law is based on shareholder supremacy in regard to explor-
ing the objective of incorporating a company, However, such a principle 
should not allow corporations to ignore their responsibility to not to en-
gage in wrongdoings towards society.62 

It is a  fact that the CSR concept is not supported consensually by 
everyone, and thus there are many opinions against it. As mentioned 
previously the non-existence of a unified definition of CSR is a major 
reason that these opponents are not motivated to regulate CSR within 
a binding legal framework.63 

Accordingly, the role of corporate law is important in determining 
CSR regulations (at least the corporate law will ensure that the corpora-
tions’ directors act ethically),64 even though many issues can be solved 
with different existing laws; for example, corporate responsibility to 
protect the environment is regulated by environment law, and corpo-
rate duties to employees are governed by labour law. In addition, it has 
been found that many laws intervene in framing CSR, such as corpo-
rate law, taxation law, deceptive advertising law, and consumer protec-
tion law.65 Thus, it could be submitted that such laws’ interference in the 
corporation’s matters may hinder the management from achieving their 
main goal which is the maximization of the shareholders wealth and 
also could affect the corporation’s sustainable development.

Moreover, it has been found that in developed countries, nongov-
ernmental entities have a  major impact with regard to implementing 
CSR, whereas in other countries such as China, laws and regulations are 
used to develop CSR,66 for example the partnership law in China pro-
vides clearly that partnership firms and their partners must be in com-

61  You, supra note 2, p. 4.
62  Ibid., p. 7.
63  Tricker, supra note 57, p. 27.
64  Zhao, supra note 11, p. 110.
65  H. Ward, “Corporate Social Responsibility in Law and Policy”, in Boeger, Murray, 

Villiers, supra note 3, p. 19.
66  H. Virginia, “Beyond Regulation: A Comparative Look at State-Centric Corporate 

Social Responsibility and the Law in China,” Vanderbilt Journal of Transnational Law, 2012, 
Vol. 46, pp. 375–442.
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

pliance with social morals and business ethics and must be socially re-
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Actually, corporate law is the law that first ignited the flame of all 
these issues because it results from the decisions of corporate managers 
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67  Chinese Partnership Law (2007) Article 7.
68  Gevurtz, supra note 43, pp. 39–51.
69  A. Melis, S. Carta, S, Del Rio, “CSR and Integrated Triple Bottom Line Reporting 

in Italy: Case Study Evidence,” in Mallin, supra note 6, p. 9.
70  UK Companies Law 2006 s 414 C (4). 
71  French, Ryan, Mayson, supra note 51, p. 32.
72  Zhao, supra note 11, p. 122.
73  Chinese Company Law (2006), Article 5.
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69 Echeverria, supra note 65, p. 41. 
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porate law in China as discussed above, and there are two schools of 
thought regarding the mandatory application of CSR in China.

The first school alleges that since CSR has not been defined in law, 
CSR provisions are merely an ethical obligation, and the same laws do 
not provide for punishments for noncompliance.74 In addition, they 
claim that such provisions are not viable in the end. On the other side of 
the argument, the second school encourages the application of CSR pro-
visions in Chinese company laws, and furthermore, they consider such 
provisions mandatory and legally binding.75

Professor Lin has conducted an empirical analysis of the applica-
tion of CSR laws in China, and the study reveals that CSR laws in Chi-
na are inoperable, as the findings claim that implementing CSR laws 
must be compatible with the country’s characteristics, such as the le-
gal environment and socio-political institutions. Moreover, the study 
found that if CSR is applied by law, there must be a judicial body that 
understands the context of the CSR concept to ensure appropriate ap-
plication of the law.76

Similarly, Indonesia in 2007 amended its corporate law to include 
that “the company having its business activities in the field of and/or re-
lated to natural resources shall be obliged to perform its social and en-
vironmental responsibility.”77 

The Indian Companies Act 2013 went further and required direc-
tors “to act in good faith in order to promote the objects of the company 
for the benefit of its members as a whole, and the best interests of the 
company, its employees, the shareholders, the community and for the 
protection of the environment”. In addition, this act provided that there 
must be a CSR committee at board level and that 2% of the average net 
profit in the prior three years must be spent on CSR activities.78 

Furthermore, the European Union has taken intermediate position 
since it has issued a CSR directive which requires the corporation to dis-

74  Zhao, supra note 11, p. 121.
75  L. Lin, “Mandatory corporate social responsibility? Legislative innovation and 

judicial application in China”, The American Journal of Comparative Law, 2020, Vol. 68(3), 
pp. 576–615. 

76  Ibid.
77  Indonesian Law No. 40 of 2007 on Limited Liability Companies, Article 74.
78  Indian Companies Act (2013), S. 135.
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

close non-financial information regarding CSR activities, such directive 
is implemented based on the Comply or Explain pattern.79 

Accordingly, the recognition of CSR laws should not ignore the re-
ality that CSR is still a vague concept; therefore, the application of CSR 
laws must be examined to ensure that the legal instruments for apply-
ing CSR do not hinder other corporate objectives since CSR law in prac-
tice has not yet been thoroughly examined.80 It is noteworthy here that 
no legal system of any country around the world can claim that its pro-
visions are effective and appropriate for all countries.81

It has been argued that the law, in essence, intends to hold persons 
accountable for implementing the legal regulations as provided, but that 
business firms should have corporate consciences like the consciences 
of individuals and be committed to operating their businesses compati-
bly with the laws. Thus, it can be argued that CSR laws should target the 
regulation of self-regulation inside business firms. In addition, with re-
gard to applying laws to make corporations accountable for CSR, there 
must be safeguards. First, CSR law should clearly indicate the aims and 
goals that corporations should be responsible for. Second, responsibility 
must be within the corporation (institutionalized) and its practice and 
structure. Third, the corporation must not act only to be socially respon-
sible, but should also pursue its original objectives, such as producing 
goods or providing suitable services.

However, in the mandatory CSR system, corporations will not com-
pete to attract customers through more spending on CSR activities be-
cause they will all pay the same percentage towards CSR in the end. 
Moreover, when CSR is implemented based on mandatory rules, the 

79  EU Directive 2014/95/EU. Also see S. Alexander, “Soft Law Requirements With 
Hard Law Effects? The Influence of CSR on Corporate Law form a German Perspective”, 
in U. Plessis, Varottil, J. Veldman (eds.), Globalisation of Corporate Social Responsibility and 
its Impact on Corporate Governance, Springer International Publishing AG, 2018, p. 18. Also 
see C. Wagner, “Evolving Norms of Corporate Social Responsibility: Lessons Learned 
from the European Union Directive on Non-Financial Reporting”, Transactions. The Ten-
nessee Journal of Business Law, 2018, Vol. 19, pp. 625–626.

80  Ibid.
81  J. Javillier, “Corporate Social Responsibility and Law: Synergies Are Needed for 

Sustainable Development”, in Governance, international Law and Corporate Social Respon-
sibility, Geneva: International Labour Organization, International Institute for Labour 
Studies, Research Series, 2008, Vol. 116, pp. 37–62. 
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cost of such implementation will be high because the corporation and 
the government will need to employ more staff to supervise and moni-
tor the adequate application of CSR.82 

Furthermore, many corporations have recruited CSR managers who 
are responsible only for CSR. In addition, CSR consultancies have con-
tracted with corporations to write CSR reports and review and verify 
CSR codes or regulations and also to train employees on how to ade-
quately enforce such codes.83

There is an allegation that intervening in corporations’ policies and 
thereby forcing them to consider the benefit of external organizations 
such as the community and the environment is not democratic.84 Fur-
ther, when arguing against mandatory CSR, one can claim that it could 
result in detrimental situations, such as what is known as triple taxa-
tion. In that case, under the corporate tax system, the corporation’s prof-
it is taxed in addition to the dividend tax, and at the end, the corporation 
will also be forced to pay for CSR.

Consequently, many challenges might confront the implementation 
of CSR law, one of the most important being how the judicial system, 
namely, the judges in the courts, will not understand the difficult ter-
minology and ideas that are included in CSR law when it is presented 
before them, when a dispute must be solved or when interpretation is 
needed.85 In addition, the way of implementing the CSR laws and reg-
ulations is a major factor as it has been found that a  jurisdiction that 
has a strong legal system will ensure the proper implementation of CSR 
laws and regulation more than a jurisdiction that suffers from a weak 
legal system.86 

Moreover, it has been said that defining CSR is not an easy task since 
it is affected by political issues.87 Thus, a major issue should always be 
kept in mind when there is an intention to legislate CSR law, i.e. the po-

82  Japhet, Tawiah, Benjamin, supra note 1, p. 5–6.
83  McBarnet, supra note 36, p. 4. 
84  Backer, supra note 40, p. 302.
85  Ibid., p. 7.
86  W. Lee, S. Choi, “Internal and External Corporate Social Responsibility Activities 

and Firm Value: Evidence from the Shared Growth in the Supply Chain”, Borsa Istanbul 
Review, 2021, p. 3, available online at: www.Sciencedirect.com [last accessed 8.6.2021]. 

87  Javillier, supra note 81. 

http://www.Sciencedirect.com
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

litical situation. For instance, in regard to detrimental interference from 
the politicians, in Kuwait, the political environment (the members of 
parliament and the official cabinet) could be affected by business fac-
tors on many occasions; in other words, the legislators in Kuwait on 
many occasions legislate or amend legislation aimed at protecting cer-
tain business parties.

For example, in 2012, the New Companies Law Decree No. 25/2012 
was issued. It provided for mandatory accumulative voting for elect-
ing the boards of publicly held corporations, which is considered a very 
important issue in protecting minority shareholders, but a few months 
later, this provision had been amended by Law No. 97/2013 to make ac-
cumulative voting in board elections optional.88 Such interference ex-
emplifies that the policymakers might be affected by business members 
when they intend to issue legislation which affected their benefits. 

Furthermore, it is noteworthy that under Islamic law, duties can be 
a major player in applying CSR since one of those duties is the obliga-
tory tax (Zakat).89 In this vein, CSR in the GCC countries has been de-
scribed as follows:

Islamic religion in the GCC countries views social responsibility as an ob-
ligation of business activity mainly through the Zakat tax. However, the 
Zakat tax was practised way before the CSR concept came to light and is 
considered as only one of the secondary pillars of CSR practices which is 
philanthropic. Social responsibility is present in the GCC in Islamic finan-
cial institutions as well.90

For example, Saudi Arabia imposes a 2.5% tax on corporate head-
quarters, and the government must spend it on socially beneficial activ-
ities, but it has been argued that the lack of direct legislation related to 
CSR has resulted in a weak infrastructure for the sound implementation 

88  See Law Decree No.25/2012 Article 240 and its amendment by Law No. 97/2013 
in Kuwait.

89  Jamali and Safadi, supra note 9, p.  132. For more elaboration of the Zakat see: 
I. Sidik, R. Reskino, “Zakat and Islamic Corporate Social Responsibility: Do These Effect 
The Performance Of Sharia Banks?”, Journal of Economics and Business, May–August 2016, 
Vol. 1, No. 2, pp. 161–184.

90  Ibid., p. 133.
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 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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of CSR, and thus, the limited availability of applicable laws can be seen 
as a major challenge to applying CSR best practices.91 

Likewise, Qatar has been criticized for not applying legal regula-
tions to the private sector regarding their involvement in helping soci-
ety.92 Kuwait, from the same region, has a weak legal infrastructure for 
CSR, as corporations in Kuwait are not subject to taxes, However, they 
contribute their profits to society in a number of ways in Kuwait, such 
as the Zakat Law and the Kuwait Foundation for Advanced Sciences.93 
Because, such indirect obligations may result in an adverse effect on the 
corporations and they will be subject to too many deductions from their 
profits, it could be submitted that instituting a suitable legal framework 
would be a major development for CSR practices in Kuwait and other 
countries in the region.

Ultimately, it has been emphasized by the extremist supporters of 
CSR that corporations not only should be legally obligated to obey reg-
ulations enacted locally, but also the legislation should be expanded so 
that corporations are legally obligated to obey international directives 
related to CSR.94 

Therefore, it could be submitted that if CSR is implemented as 
a  hard law it should not prevent or discourage the corporation from 
achieving its main goals and responsibilities,95 as it has been claimed 

91  Ibid., p. 129.
92  Ibid., p. 131.
93  Law No. 19 of 2000 Concerning Supporting and Encouraging National Labour 

to Work in Non-Governmental Bodies (19/2000) Article 12, provided for: ‘A tax of 2.5% 
of the annual net profit is imposed on Kuwaiti companies listed on the Kuwait Stock 
Exchange’. Law No. 46 of 2006 Concerning Zakat and the Contribution of Public and 
Closed Joint Stock Companies in the State Budget (46/2006) Article 1: An annual percent-
age of 1% of the net profits of Kuwaiti closed public shareholding companies takes place. 
These companies, upon submitting their approval of the receivables, have attached their 
annual budgets according to this law to determine the amount that represents zakat on 
their funds from the amount collected, and they also have to direct the amount due It, or 
a part of it, to a public service. KFAS, a private non-profit organization, was established 
in 1976 by an Amiri Decree to develop the culture of science, technology and innovation 
for a sustainable Kuwait. KFAS’s charter represents the commitment by local sharehold-
ing companies to contribute 1 percent of their annual net profits to fund the foundation. 
Published in Kuwait official Gazette Vol: 1114 year 23.

94  Backer, supra note 40, p. 297.
95  Ibid.
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

that CSR laws will prevent corporations from achieving their traditional 
and main objective, which is maximizing shareholder wealth. Further-
more, the legislation of CSR laws will not ensure that they are adequate-
ly implemented.96

Accordingly, CSR implementation whether mandatory or voluntary 
should be decided based on the conditions of the country in question, 
taking into account that both mandatory or voluntary CSR have their 
advantages and disadvantages as discussed in this paper. But, we sug-
gest that CSR should be implemented through a voluntary system since 
it touches upon other people’s benefits, and they should decide the way 
they want to spend their wealth, but the policymakers should encour-
age the corporations to contribute to the community needs by offering 
some benefits to such corporations, such as reducing the tax rate. In this 
case the corporations will be encouraged to work more and positive re-
turns to the community will ensue. 

Nonetheless, if CSR is mandatory, then the legal profession will be 
engaged with it, as then the law firms will be obliged to advise their cli-
ent with issues related to CSR. Sune Skadegaard also expressly delivers 
the following passage in this regard: “It has nothing to do with law, it is 
not a concern to us and it is interesting, but we do not have time to de-
velop a new field.”97

Conclusions

This paper aims to explore a better legal system to implement corporate 
social responsibility around the world. It has transpired that CSR has no 
unified definition around the world, and the existing definitions differ 
with the views of the definers. How best to implement CSR has been de-
bated, as in some countries CSR is mandatory, which means that CSR is 
applied to corporations by laws and regulations.

96  Lin, supra note 75, pp. 600–604.
97  S. Thorsen, “Lawyers – Facing Corporate Social Responsibilities” – speech Delivered 

at a Seminar on “Governance, International Law and Corporate Social Responsibility” 
(Geneva: ILO Headquarter, 2006), mentioned in Governance and International Law 
& Corporate Social Responsibility, International Institute for Labour Studies, Research Series 
No. 116 (Geneva: International Law & Corporate Social Responsibility, 2008), p. 122.
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69 Echeverria, supra note 65, p. 41. 
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Binding CSR has its advantages and disadvantages; for example, 
binding CSR may lead to less competition among corporations, as they 
do not need to compete to enhance their image by serving the commu-
nity in front of their citizens because binding CSR mandates their equal 
payments and thus their equal image in the community. Moreover, it 
has been found that binding CSR may result in multiple payments to the 
government and the community, which ultimately leads to the exhaus-
tion of corporate budgets.

Furthermore, binding CSR could be seen as important to benefit the 
community since corporations are gaining profits and must benefit or-
ganizations outside of corporations, such as society. Thus, a number of 
countries such as China have provided for corporate social responsi-
bility in their laws and to achieve the best result from binding CSR, 
it must not hinder business corporations’ goals, which generate profits 
and maximize the wealth of shareholders.

On the other hand, corporate social responsibility might be imple-
mented on a voluntary basis, as corporations may or may not participate 
in their communities. Nonbinding CSR gives corporations the liberty 
to work without constraints, which means that corporations can bene-
fit from most of their profits, whether to maximize their business or to 
distribute it amongst shareholders. Nonetheless, voluntary CSR gives 
corporate managers the discretion to participate in the community, but 
such rights might not be used by managers.

Finally, it could be submitted that there is no one model for corpo-
rate social responsibility around the world. In addition, weighing which 
system is better between the mandatory and voluntary systems of CSR 
depends on each country’s legal system.

Moreover, it has been suggested that CSR regulations vary from one 
country’s legal system to another since such regulations must be compat-
ible with multiple factors, such as the social, economic, and legal envi-
ronments in each country. Accordingly, when drafting CSR regulations 
or laws, policymakers should consider many aspects, such as the social 
and economic characteristics of the country and should not simply adopt 
another country’s model of CSR. However, we suggest that the nature of 
the goal of corporate social responsibility recommends that voluntary 
implementation of CSR could be preferred provided that it was accom-
panied with governmental privileges that encourage such corporations 
to work more and benefit the community more at the same time.




