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Abstract: Territorial self-governments of all levels (commune, county or region) per-
form services for the common good which, for obvious reasons, are conditioned by the
financial system of the self-government units. The Constitution of the Republic of Po-
land states that common good services which cover the needs of the community are
performed by self-government units as their own tasks. However, the level of diversifi-
cation of the common good services assigned to self-government units, it changes over
time. In addition, the self-government itself most often deals with the realization of the
tasks given (within its own organizational structure or through the system of self - go-
vernmental financial agencies, own communal partnerships and those in which it has
a stake). The self - government can also place orders with other business entities which
have adequate means to meet the requirements. Such state of affairs creates a need to
make analyses of the implementation systems of the duties assigned to the territorial
self-government units in Poland. The analyses will indicate which tasks are the most
expensive ones, and will show opportunities for their implementation by the subjects
which are adequately prepared (within the procedure of ordering and subsidizing of
the tasks). In the above mentioned context, the goal of this paper refers to basic qu-
estions related to the obligation of supplying common good services by the territorial
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self-government units in Poland. Another particular objective of the paper is to analy-
se the rules of support for common good ventures, when the aid is given from public fi-
nancial resources.

[ | INTRODUCTION

Territorial self-government units perform own tasks in order to meet the
needs of the local community. In particular, they implement tasks referring to
the common good, which are aimed at the current and continuous meeting the
needs of the population by supplying availability of the common services (Wol-
Imann, 2014, pp. 50-60). Those services, which in the past where rendered by
the state or territorial self-government structures, now are becoming more
and more privatized. It means that activities of public agencies are becoming
narrower over time and that state agencies are acting according to free mar-
ket rules and undergo stricter controlling procedures at public aid distribution.

The scope of tasks ascribed to the territorial self-government in Poland has
been undergoing many transformations. Generally speaking, each such change
broadened that scope. The 1990 Act on Municipalities gave if large responsi-
bilities in urban planning, infrastructure development including local roads,
bridges and public transport, utilities (water and sewage supply and waste
management, and since 2013 energy), municipal housing, social services (in-
cluding family benefits since 2004), primary education, environmental pro-
tection, basic healthcare, recreation and culture. Counties are responsible for
local issues not ascribed to municipalities and have a more limited role and
influence (Kanduta, 2017, pp. 804-810). Their responsibilities include second-
ary education, public health services (main hospitals), social welfare (beyond
municipal territorial boundaries), economic activity and job creation (employ-
ment offices). Regions are responsible for issues of regional importance (deter-
mined by the law), playing a relatively limited role in providing public services
(Godfrey, 2001, p. 504, 505). Their main responsibilities are regional econom-
ic development, regional roads and public transport (including railways since
2009), higher education, health (regional hospitals), social welfare, labour mar-
ket and environmental protection (since 2009), etc. (www1).

However, the topic of this paper does not cover all range of solutions applied
within the system of task implementation by territorial self-government units
and is limited to a partial description which deals with relatively small, but
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practically very important solutions, i.e. those ones that concern common good
and are covered by financial compensation.

REALISATION OF COMMON GOOD TASKS AND SERVICES -
THE CORE ISSUES AND METHODOLOGICAL ASSUMPTION

The problems of realisation and financing of territorial self-government ac-
tivities is an issue frequently described in the literature related to the subject
(Stiglitz & Rosengard, 2015, p. 960; Birkland, 2016; West, Berman, Bowman
& Van Wert, 2015; Ross, 2014; Tsekosand & Triantafyllopoulou, 2016). The issue
is also referred to in the Polish literature (Jastrzebska, 2012, p. 284; Patrzalek,
2010, p. 315; Swianiewicz, 2011, p. 358; Brzozowska, Gorzatczynska-Koczkodaj,
Kogut-Jaworska & Zioto, 2013, p. 285; Masloch & Sierak, 2013; Sierak & Gérni-
ak, 2013, p. 150). The dominating view stresses that the measure of activity at
the task realisation is the level of expenditures. Other measures of the self-gov-
ernmental activity are also referred to, in particular, those related to the basic
budget measures such as: own income, operational surplus, current expendi-
tures and expenditures on property. The following part of this paper introduces
the analysis of financial conditions existing within the framework created for
the common good activity of the territorial self - government in Poland, as well
as it describes the main principles for the realization of the ventures connected
with the activity mentioned above. The analysis is based on the current legal
order, i.e., the rules of the European and Polish law. The focus is concentrated
on solution applied within the system of realization and financing of the tasks
for the territorial self-government units, and in particular the way of financing
through compensations, with a relation to the rules of public aid.

The author applies methodological tools of theoretical analysis in particu-
lar: a selection of theoretical and descriptive material on the subject, as well as
detailed comments and comparison of the present laws and regulations. Use-
fulness of the concepts and applicability of legal regulations were considered to
understand fully the procedures to be applied for financing the common good
tasks. The empiric data shown in the paper is based on material from second-
ary sources, namely public organizations such as: The Organization for Eco-
nomic Co-operation and Development (the OECD) and the Office of Competition
and Consumer Protection (the UOKiK).

A survey of empiric research indicates clearly certain specifics of self-gov-
ernmental expenditure and its influence on social and economic development.
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In Poland, the specifics shows that the main goal of the expenditure is edu-
cation, as self-government units are responsible for both capital and current
expenditure including staff remuneration. Education is followed by healthcare
and transport (weighing similarly in self-government units expenditure), and
then by social welfare. In addition, self-government units are responsible for
the large majority of overall public spending in the areas of environmental pro-
tection, housing and community amenities and as well as recreation and cul-
ture (over 75% of public spending) (figure 1).

Figure 1. Self-government Expenditure by function (in %)
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Source:ownresearch based on: www1.

The territorial self-government, acting within its constitutional powers,
provides the society with services of a particular character, namely those which
can not be delivered or secured by market forces (Marcou, 2016, pp. 13-20).
Public services, which in the legal framework on public aid have a leading role,
are described by the Polish Legislation as own tasks, services for the common
welfare or services provided for the common economic interest. In the Europe-
anregulations, there appear various closely related definitions which are often
applied interchangeably, i.e.: public services, services for public good, services
provided for the common welfare, services for the general economic welfare, or
services of non-economic character provided for the common good (differenc-
es and similarities in definitions describing these notions are presented more
broadly in the book by (Zgbkowicz, 2016, p. 105). Leaving the above differences
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aside, it needs to be said that the core meaning of “services of common welfare”
was first mentioned clearly at an institutional level of the European Commu-
nity in the document on these services presented in Cannes (France) in 1995
(Services of General Interest in Europe). Then, the issue was given a rank of an
important subject for resolutions of the treaty of Amsterdam in 1997, where,
under a narrowed term: “services provided in general economic interest”, the
services were included into values of crucial importance for supporting the so-
cial and territorial cohesion of the whole European Union (Zabkowicz, 2016,
pp. 106, 107).

PUBLIC AID AND PROTECTION FOR COMMON GOOD SERVICES

The services of general interest have particular importance among other com-
mon services, provided for the general public and receive special protection
and support. The regulations allow there for greater public aid for service pro-
viders, enhancing their profitability (Parliamentary Act of 27/08/2009 on pub-
lic finance). On the other hand, the services provided without interventionism
have other prices or quality levels or are not offered at all. All. The services
need to be provided in accordance with the required rules and conditions, par-
ticularly in cases when the providers receive, a compensation, i.e., a financial
support given by local or state administration, which covers the whole or a part
of particular cost elements - according to the liabilities taken by the providers.
Moreover, it is assumed that in some cases, the services can be provided only
when the administration organs offer compensation to the provider.

Territorial self - government units in Poland bear the broadest scope of re-
sponsibility for availability of general interest services for the local commu-
nity. In particular, the communes are burdened with the duty to maintain ser-
vices necessary to meet the needs of the public in a uninterrupted way (NIK,
2015). The fulfilment of the tasks can be performed through providing services
of common availability, in most cases based on the concept of services of gener-
al economic interest. In order to achieve that goal, the communes were ascribed
competence to set up organizational entities, such as self-governmental budg-
etary units or business partnerships, and to make deals with other subjects. As
the presented data show, the dynamics of support for such activities given by
the communal agencies has been incremental year after year.

Services of general economic interest must be based on principles and con-
ditions that enable complete realization of the goals to be achieved. Some of
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the services can be rendered by public enterprises, but other services by the
private ones, even without substantial financial support from agencies of the
member states (Yurchenko & Lethbridge, 2014; Kuhlmann & Fedele, 2010, pp.
49-69). Some other services can be rendered only when given financial aid by
the agency responsible. When specific European Union regulations are lacking,
the member states are free to establish the ways of organization and financing
of the services in question.

The particular principles according to which the financing for the general
interest services can be provided are set by the Decision of the Commission of
20/12/20110on the application of article 106, section 2 of the Treaty on the Eu-
ropean Union Functions which specifies the position of the states regarding
compensation for providing services of general interest. The compensation is
allotted to companies obliged to render services of general economic interest
(Official Journal of the EU L7 of 11/01/2012), later called The European Com-
mission Decision 2012/21/UE, mentioned also in the official Communique of
the Commission - the Principles of the European Union concerning state aid
in the form of compensation for rendering services of general interest (Official
Journal of the EUC80f11/01/2012), also known as the Framework Rules of the
European Commission 2012/C8 /03.

The formula of covering the costs of the service rendered needs to be as-
sessed in accordance with the legal framework and the rules referring to public
aid. Public aid is defined as benefits which are accorded to enterprises directly
or indirectly, from the state resources or the resources of the territorial self-
government units. The aid for the companies features better conditions than
those offered by the financial markets (economic advantage).

Besides, the support has a selective character (it privileges a certain com-
pany or companies, or production of specific goods). It threatens to distort or
distorts competition and influences trade between the EU member states. The
public aid, including the one from the territorial self-government units, can
take various forms e.g.: subsidies, tax exemptions or reductions or any other
(compare: table 1). Public aid, as an activity which distorts competition, is dis-
allowed in the common market. However, the EU legislators have established
exemptions from the rule.
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Table 1. The amount and forms of support compensating realization
of general interest services

q q q . Amount
Agencies allotting support | Amount of aid Subsidies of aid min PLN
National Council for Radio 750
and TV Broadcasting
Mayors of towns and district 97.7 compensation 54.7
subsidies 40
preferential loans 2.8
leasing of state or self-governmental pro- 0.1
perty (including associations of self-govern-
ments) to enterprises at preferential rates,
i.e. lower than the market ones.
exemptions from taxes or fees 0.04
Tax authorities 10.5 subsidies 10.5
Minister of Administration 0.2 subsidies 0.2
and Digitalization
total 858.4

Source:UOKIK, 2016.

FINANCING OF COMMON GOOD SERVICES IN THE CONTEXT OF PUBLIC AID

Financing of services rendered for general economic interest takes usual-

ly a form of compensation paid by a public subject. The compensation cover

costs which the provider of services would not have paid if it hadn’t been bur-

dened with obligations to perform particular tasks. Such situations happen in

case of contracts signed by communes with municipal or private companies

which provide certain services, e.g.: waste management and utilization or pub-

lic transport. According to the adopted doctrine, public aid which can support

services provided in the general economic interest is based on four assump-

tions (European Commission, 2003):

= Firstly, the benefiting enterprice must be really burdened with obliga-

tions aimed at rendering public services and the obligations should be

clearly defined.

= Secondly, the parameters which are the basis for calculating the com-

pensation must be stated in advance in a fair and objective way, so that

the compensation does not create an additional economic benefit, which
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in turn, may create a privileged position of the beneficiary towards
its competition. Member states which compensate losses incurred by
a company without prior setting parameters of such compensation, in
particular when the services rendered to the public were not financial-
ly or economically rational, can be blamed for financial interventionism
that is included into ineligible state aid according to article 107, section
1, of the Treaty.

Thirdly, the compensation can not exceed the necessary amount which
covers, totally or partially, the costs incurred in order to meet obliga-
tions aimed at providing services of general interest (also known as pu-
blic services), after having taken into consideration the relevant turno-
ver and reasonable profit.

Fourthly, in cases when the choice of the enterprise responsible for ren-
dering services of general interest was not made according the proce-
dure of public contracting, the level of the necessary compensation sho-
uld be established after analysing a cost which an average enterprise,
adequately equipped and well-managed, would incur in order to meet
expectations of the public. The above financial analysis should also take
into consideration the turnover and a reasonable margin of profit.

It needs to be stressed that all the above requirements must be fulfilled. Non

- compliance with only one of the assumptions indicates that the compensa-

tion will be treated as state aid. The omission of the fourth criterion is the most

common reason why the support provided was defined as state aid.

The performed analysis of the literature and legal regulations enables to de-

dunce some important conclusions, particularly it indicates that:

public aid poses a major threat for the performance of the free market,
since, by definition, such support means benefits for entrepreneurs who-
se activities are supported by public aid, which distorts the free market,
there are different sorts of public aid so the differentiation which parti-
cular sort of aid distorts the free market and which does not is very dif-
ficult,

the legal regulations implemented by the European Commission (in the
form of executive or orders) make a necessary element for rationaliza-
tion of the public aid system. However, in practice, it is difficult to diffe-
rentiate lawful and unlawful forms of public aid. A large variety of me-
anings and definitions of the notion: “public aid” arouses many doubts.
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= European regulations where these problems are seen and analyzed, bro-
aden the scope of exemptions from such aid. The reason is a considerable
cost of planning and implementation of the projects at the self-govern-
ment level, which concern common good tasks and services.

BT CONCLUSIONS

The references concerning the financing of common good services should not
be considered without references to the European Union legislature, especially
in the field of public aid and norms concerning the common market. Undoubt-
edly, the communal services in their broad meaning and the financing realized
by territorial self-government units together with the dependent economic en-
tities (communal partnership) and with external entities should be within the
EU legal framework, including regulations on public aid and public supply con-
tracts.

Apart from the above, it needs to be stressed that the EU guidelines, should
be taken into consideration only with regard to the specifics of a particular
member state and only with reference to its economic problems and regional
conditions, including interventionism in those fields which feature consider-
able disproportions in economic development, or where appear specific condi-
tions in which some services can not be rendered in a proper way by the mar-
ket. Regulations concerning protection of free competition resulting from the
EU laws, dealing with interventionism in particular sectors, should be consid-
ered with respect to the guidelines for internal market policies and after analy-
sis of abilities to meet the needs of the population in the scope outlined in the
social contract.
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